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MR. WITTGRAF: At this time, we'd 1like to call on
Reverend Jeffrey Johnson to lead us in an invocation. Reverend
Johnson,

(The invocation was given.)

MR. WITTGRAF: Good morning. At this time, the Chair,
in locking to the Board, would like a motion for the approval of
today's agenda.

MOTTION

MR. COLLINS: So moved.

MR. ERLENBORN: Second.

MR. WITTGRAF: It's been moved and seconded.
Discussion?

(No response.)

MR. WITTGRAF: All those in favor of adoption, please
signify by saying aye.

{A chorus of ayes.)

MR. WITTGRAF: Those opposed, nay.

(No response,)

MR. WITTGRAF: The ayes appear to have it. The ayes
do have 1it.

Next we move to the minutes of our meeting of March 26

and March 27 of 1990. The Chair is prepared to receive a motion
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for the adoption of the minutes.
MOTTION

MR. MOLINARI: So moved.

MR. COLLINS: Second.

MR. WITTGRAF: We have a motion and a second. Is
there a discussion?

(No response.)

MR. WITTGRAF: Hearing none, Wwe'll proceed to the
guestion. Those in favor of the motion, which 1is for the
adoption of the minutes as drafted, please signify by saying
aye.

(A chorus of ayes.)

MR. WITTGRAF: Opposed, nay?

(No response.)

MR. WITTGRAF: The ayes appear to have it. The ayes
do have it. The minutes are approved.

At this point, the Chairman will take just a moment to
make a few remarks. First, as indicated by Maureen Bozell in
some of the materials she sent to us in recent weeks, John
Erlenborn, as the vice chairman of the Board, and I have
appeared since our last meeting before both the House and Senate

Appropriations Subcommittees that deal with our budget request.
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We, of course, presented the request. It was adopted
by the Board on March 27. I think it's fair to say that both
subcommittees on the House side and on the Senate side received
us gquite warmly, perhaps hopefully. I think we'll get gquite
favorable consideration to our budgetary request.

I'd hate to predict what a final number might be, but
my sense at least, and I'll ask John in a moment £for his
comments, but my sense was that both subcommittees looked
favorably upon our request for an increased budget. The other
question that came up 1in both subcommittees was regarding
confirmation.

We, of course, had to indicate that before we can get
the confirmation, we have to get the nomination. What I
indicated a week ago to Senators Rudman and Hollings in the
Senate Appropriations Subcommittee was that, to the best of my
knowledge and belief, our nominations will be made by the White
House by early June if all goes well.

We're still all in the process of being checked into
by the Federal Bureau of Investigation and otherwise,. As I
think some of you know, at least, and as I think Mr. Hall has
had some personal experience with already, once we are

nominated, 1in turn the Senate Labor and Human Resources
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6
Committee will probably send us comparable materials to complete
for their purposes.

So I hope that 1in completing vyour FBI materials,
you've kept at least one good copy that you'll be able to refer
to again. There did seem to be a great deal of interest also in
both subcommittees and particularly sc on the House side with
the matter of authorization or reauthorization.

When we appeared before the House Appropriations
Subcommittee on March 28th, we did not know, but we have just
learned now in recent days, that the House Judiciary
Subcommittee chaired by Congressman Frank that deals with the
matter of reauthorization has set hearings. There had been two
hearings in March and July of 1989, Hearings have been
scheduled tentatively for May, next month, May %th and May 23rd.

The subcommittee will want to hear from the Board and
have agreed tentatively to have us appear on May 23rd. You'll
recall, perhaps, from our last meeting that we have a Board
meeting scheduled tentatively for Monday, May 2lst. It would be
helpful for those of us who are travelling across part of the
country anyway to be able, perhaps, to combine the
reauthorization hearing with the Board meeting, which would mean

the possibility of a Board meeting on the 22nd instead of the
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2lst, a Tuesday instead of a Monday, and then appearance before
Congress on the 23rd.

So, as we go through the morning and particularly by
noon time, if you could give either me or Maureen Bozell your
thoughts or your availability for a Board meeting on Tuesday,
May 22nd, it will be very helpful. We'll look tentatively in
that direction.

Qur May 21st or May 22nd meeting will give us the
opportunity to discuss in some more detail where we're at in the
presidential search and selection process. But, even as of
today, I think we've made gquite a bit of progress since we
started down that path a month ago.

Maureen has given you a memorandum this morning which
she prepared Jjust yesterday. I've asked her to summarize 1t
briefly. I think she's even got a little information that's
current as of this morning that wasn't 1in Yyesterday's
memorandum,

Maureen.

MS. BOZELL: Good morning. We've posted the position
of the president. Wwe did that aboﬁt three weeks ago and have
advertised extensively in the Wall Street Journal, the

Washington Post, the New York Times, the National Law Journal
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and roll call. To date, I've received about 130 resumes.

I've been advised by the General counsel's office that
the three Board members who were named by Mr. Wittgraf at the
last meeting, Mr. Wittgraf himself, Mr. Dana and Mr, Molinari

are, for the purposes of our regulation, considered a committee.

as such, they will have to, a majority of them -- when a
majority meets ~-- that is, when even two Of them meet —-- there
will have to be a meeting,. That meeting will have to be

noticed. That should be taken into consideration by the Board.
Following the practice of the past, it's possible that
the Board would like to entertain discussion of a questionnaire
which might be used to elicit more information £from the
applicants. Secondly, Jjust the procedure of the presidential
search you might want to discuss.
Finally, the guestion of qualifications. 1In the past,

again, the Board has chosen certain qualifications that they

would like the presidential applicants to have. Whether you
want to adopt those of the past board -- the last time this was
done five years ago —-- or do it yourself, that would have to

take place in a meeting.
MR. WITTGRAF: Am I correct in my understanding,

Maureen, that of the roughly 130 resumes that you've received so
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far, some of them or many of them have come directly from
persons who were interested but additionally some have come from
persons who were nominating others who should be interested.
There are nominations as well as direct applications?

MS. BOZELL: I've received, by and large, direct
applications. There are very few nominations.

MR, WITTGRAF: On the dquestion of the questionnaire,
what would be point four in Maureen's memorandum of yesterday,
at this point the materials we've been getting are self-
descriptive materials, resumes prepared by the individuals who
are interested or the individuals who are nominating the people
they believe should be interested.

At least in some occasions in the past, there has been
a standardized guestionnaire to give us standardized
information. My hope would be that by the next Board meeting,
we'd be able to review such a guestionnaire with the Board. We
would then, immediately following the Board meeting, the Board
meeting coming just after the close of the submission of resumes
or applications, that date being May 15th, we would then be able
to send the questionnaires to the candidates and be able to get
that material back in short order so that we can keep on the

fast schedule, hopefully, that we projected in our meeting last
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month.

Does anyone have any duestions for Maureen about the
response we've received to date?

(No response.)

MR. WITTGRAF: I guess I for one am heartened that it
seems to be a substantial and enthusiastic response that there
is apparently a great deal of interest.

MS. BOZBELL: Correct.

MR. WITTGRAF: Mr. Dana?

MR. DANA: Mr. Chairman, Maureen, if someone were to
nominate someone or 1f there were to be a communication from a
member of the public recommending that we ask someone to apply,
do we have a procedure for doing that?

MS. BOZELL: I can draft a letter. There's not a
procedure set as such.

MR. DANA: It seems to me we ought to have a procedure
so that if there are people out there who people in the audience
or in the public think we should consider, we should have a
system for inviting their resume. I think we ought to adopt
that and encourage you to put some such system in place.

MS. BOZELL: Certainly.

MR. WITTGRAF: If any board members have received
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either oral or written inquiries -- and I think I've received
two myself -- from people who are interested, please forward
whatever materials or note of whatever oral ingquiry you received
to Maureen s¢ that we will be sure that that man or woman is
included in the process.

We want to make sure that if somebody is contacting 1
of the 11 of us directly that he or she doesa't get left out.
The proper way, obviously, is to send the materials to the post
office box that has been advertised in the posting and in the
newspaper ads. If for some reason somebody doesn't follow that
procedure and is counting on one of us to carry his or her
water, please make sure that the water gets to Maureen,

Further questions for Maureen?

(No response,)

MR. WITTGRAF: Thank you.

MR. MOLINARI: One point I'd 1like to make, Mr.
Chairman, is those of us that -- the three of us that are on
that screening committee, if we could get copies of those
resumes as early as possible -- obviously, it's going to be
large numbers. So it's going to take a lot of review on our
part. I think the earlier we can ;eceive them, the more help it

will be.
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MS. BOZELL: Mr. Molinari, that might take a meeting.

MR. MOLINARI: Procedurally, you mean? -

MS. BOZELL: I believe so. I'm not the one to address
that.

MR, WITTGRAF: Mr. Wear?

MR, WEAR: Mr. Chairman, under the Corporation's
rules, any such meeting that would be held, first of all, could
be closed and presumably would be since it discusses personnel
matters. So the fact that we would notice a méeting and then
close it, I don't know that it would have that much of an impact
on what happens.

There's no reguirement that precludes Board members
from getting copies of resumes or anything else that they ask
for. Obviously, they would need to prepare for any closed
meeting that you may subsequently have.

MR, WITTGRAF: Further guestions for Ms. Bozell?

{No response.)

MR. WITTGRAF: Thank you. Mr. Erlenborn, would ¥you
like to say anything about our trips to Capiteol Hill?

MR. ERLENBORN: Mr, Chairman, I really wouldn't have
anything to add. I would agree with your asséssments that we

were well received and the Corporation's proposed budget was
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well received by both of the subcommittees. As to what might
happen with the reauthorization process, I think it's really
impossible to say at this point; although it was observed, I
think correctly so, that that process will procbably take longer
than the appropriation process.

So, the reauthorization, if it should occur, would
occur early this year or maybe would not even occur this year.
Other than that, I have nothing to add.

MR, WITTGRAF: Thank you, Mr. Erlenborn. At this
time, the Chair calls on the president for his report. Mr.
Wear.

PRESIDENT'S REPORT

MR. WEAR: Thank you, Mr. Chairman. Just a few things
to cover this morning, Mr. Chairman. As Board members know, we
have discussed the Declination of Service Report form. That
form has been subject to informal comment from a number of
programs and other interested individuals. A  number of
revisions were made in it. That report form has now been
distributed together with the software that goes with it.

When the report was distributed, I instructed the
staff to make the first reporting month, that is the month of

May, a practice month. We had initially planned to have April
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be the practice month because of some changes that were made to
the form in response to comments, We've moved it back a month.
May is now the practice month and we'll begin collecting the
data in earnest on this for the month of June.

Also, Mr. Chairman, the Corporation has received a
number of applications from various law schools in connection
with the Law 8School Grant Program. As ¥You may know, the
Corporation makes these grants on a competitive basis and has
been administering this program for approximately -- I believe
this is our fourth year.

Each year the Corporation makes between 15 and 20
grants. This year we have received 39 applications for those
grants. Those  grants are made for a one-year period. The
institution may or may not apply for subsequent grants.

Also, Mr. Chairman, the drug report that the
Corporation will be making to the two appropriations committees
on Capitol Hill has been prepared in draft form. I'm reviewing
it now and anticipate that we will be submitting it to the Hill
in the next day or so.

The last point, and it really follows up on that drug
report, Mr. Chairman, 1s the representation of drug dealers in

public housing by our legal services programs. The report that
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we have gotten from the field indicates that drug-related cases
are not a particular priority.

But it appears that when those cases are undertaken,
they are undertaken for the benefit of the drug dealer or the
distributor or people who are cohabitating with that individual
or proceeding against the housing authority or the people who
are trying to remove those dealers from the housing project.

We've had cases in Alexandria, in Broward County and
in the Boston area dealing with this. In Broward County, I'm
advised that the local police say that they can expect to spend
five to six hours in depositions over these cases., That is for
each particular defendant that is being evicted. It is eating
up their time and effort into this.

I should say, Mr. Chairman, that as best I can tell,
there is no legal impediment to our legal services programs in
taking these cases. The issue, rather, is whether or not it's a
good use of our resources, We know from our experience that
resources are limited. There are cases that are going by the
boards. There are women seeking child support that aren't being
served. Yet, these sorts of cases are taken.

Also, Mr., Chairman, it has become an issue on the

Hill. There are a number of pecple on the Hill that have
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expressed concerns about it. One of the latest concerns was
expressed by Congressman Chester Atkins., He referred to these
cases as "nutbag cases and nutbag activity" on the part of our
programs,

Now, the Legal Services program is in Jjeopardy. Our
funding is going to be reduced if there is a significant number
of people in Congress that have problems with the program. We
need, Mr. Chairman, to move on to cases that aren't
controve?sial, things like child support. It will get us out of
the controversy that we've had in the past and into delivering
nuts and bolts legal services for poor people.

Congressman Atkins 1is a strong supporter of this
program or has been, but he is upset about this. He is not
alone. There is a significant number of people in the House
that have concerns about this kind of activity. It seems to me
that we need to admonish our programs to use their resocurces for
cases other than this particular type.

It is clear that this sort of activity does not help
the other poor people that live in these housing areas. It is
clear that there are a number of cases that are going by the
boards in the area of child support and others that aren't

being served. Mr. Chairman, I think that this is something that
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we need to be very much concerned about and that this
Corporation will have to deal with as we move down the road.

Mr. Chairman, I think that concludes my report. I'll
be glad to answer any questions that anybody may have.

MR. WITTGRAF: Mr. Wear, would vou go back to your
third point a moment again about the graft of the drug-related
activity report. In broad terms, realizing the report is only
in draft stage, 1in broad terms, what are the findings or
conclusions that would be contained in the report?

MR. WEAR: Mr. Chairman, if I may, I would like to
call on Ken Boehm of our staff who has been directly invelved in
that and ask him to step forward at this time and to summarize
in about 100 words what the report says.

MR, BOEHM: Good morning. My name is Ken Boehm. I'm
director of Policy Development Legal Services. We finished
tabulating last week all of the surveys that we had put out in
response to language in the conference report last £all.
Congress basically wanted two types of information.

They wanted to know if the program would, as part of
their priority-setting process under the Act Section 1007, each
year each program evaluates their priorities. They want them to

know if the programs were to reevaluate in the normal course of
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business, their priority is to see if working to rid their
communities of drug-related activities wasn't a worthwhile
project within their individual communities.

That was a compromise from previous language that some
mempers of the Senate had urged which was to earmark
approximately $5 million, I believe it was, for antidrug
activities. |

The second type of information that they Wwere

interested in were examples o0f current ongoing and planned

activities by our program and with relation to these

drug-related activities. So we surveyed each program. We sent
out a form to each executive director and each chairman and sent
a reminder for them as well.

The overall results are -— and you all will receive a
copy of this report -- that less than one percent of the cases
involved drugs in any way, shape or form, pro or con, defendant
or plaintiff. They tended to be --

MR. WITTGRAF: Just a second. Would that include the
kind of so-called nutbag cases to which apparently Congressman
Atkins had referenced? |

MR. BOEHM: Yes, it would.

MR. WITTGRAF: When you say one percent or less drug
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related, that includes the protection of so-called rights of
drug dealers and housing and.elsewhere?

MR. BOEHM: Yeg., There's no way to tell without more
examination what amount of resources, because a case could be
somebody calling in for a little bit of advice or it could be
something that requires three attorneys, hundreds of hours at
times. So, you know, numbers of cases alone can't be the
determinant. In any case, it was less than one percent.

MR, GUINOT: Excuse me. Less than one percent of the
programs that you examined or less than one percent of all
praograms in the United States?

MR. BOEHM: Of all the programs, all the programs in
the United States because we polled every program. Not ewvery
prOgram.responded, but we got approximately 90 percent response.

MR. GUINOT: You didn't get numbers? What does that
relate to?

MR, BOEHM: We have a printout that has every category
and so forth. I just didn't bring it with me, but we'll have
that within the next day or so. We were completing it up to the
very last hour because the 'number of programs had gotten in
late. We wanted to be as all inclusive. There's on way to know

for sure exactly how detailed.
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In a couple of the examples, Broward County is one,
they listed only one housing case that involved drugs. Through
total serendipity, it was brought to our attention there was at
least one other case that involved a convicted drug dealer, a
felon who they were trying to get back into the projects in the
same time period, that wasn't reported.

So I don't know what you can say about the accuracy.
Northern Virginia Legal Services said that it wasn't much of a
priority and they do much cases and they didn't respond with the
report as we had asked them to. There was some controversy this
past month or so where they were representing a person who had
cocaine in their apartment in federal court.

So we just know what tﬁey voluntarily gave back to us.
We do have it broken down. As for how accurate in terms of
hours and so forth, we didn't get that detailed. As a priority,
it's not a priority with very many of the programs, at least
insofar as their stated pricrities go.

In fairness, a lot of programs were not reevaluating
their priorities in the first quarter of this year. A lot of
them do it in the remainder o©of the year. So in response to the
congressional encouragement that they make it a priority, some

of them just haven't gotten to that point yet in their year, the
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local Boards of Directors of the program.

But of the ones that did examine it in the first
quarter, it wasn't much of a priority, although many did say
that where they could be useful they tried to get involved in
those cases. As I say, we have a report that is in draft form.
It's being prepared for Congress and will be out this week.

MR, WITTGRAF: Any more guestions for Mr. Boehm? Mr,
Hall?

MR. HALL: Ken, can you give me an example of one of
these nutbag cases? Do they involve a guy who is convicted of
drugs?

MR, BOEHM: In some cases.

MR. HALL: And he comes to Legal Services and says,
"Hey, what's the facts?"

MR, BOEHM: 1I'll give you the one that I know the most
about because I got an earful from the Housing Authority folks
down in Ft. Lauderdale area. This was an individual who, having
a previous record of vehicular manslaughter, had run into his
girlfriend who was going to turn him in for cocaine.

Apparently the giri did not want to testify. That was
a part of his double felony conviction. His conviction was

cocaine, which he had in the car, and concealed weapons, which
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he had in the car. He was duly evicted from the Ft. Lauderdale
Housing Authority, did his time, pled guilty to the two charges,
did his time, came back in and tried to reapply.

Well, the Housing Authority, like a lot of them around
the country, have a rule that if you are evicted for something
like that, yvou can't reapply. Well, You can't be admitted back
in for a five-year period. However, they did not give him the
application on the theory that it was pointless because he
couldn't be admitted back in.

The Legal Aid Service of Broward County made the point
it was a technical legal point, but it was entirely correct
procedurally that he should have at least been given the
application to fill out and then they should have turned him
down . S0 there was a lot of correspondence back and forth
starting last year, going into this year, complaint letters to
the HUD administrator in Jacksonville, Florida.

A lot of acrimony between the Housing Authority and
the Legal Aid Service of Broward County about this particular
case because he was a convicted drug dealer they were trying to
get back into the projects, knowing that he wouldn't get back
in.

Their point of view is, of course, they are protecting
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the procedural integrity. Everyone, no matter how unqualified,
should at least be allowed to fill out the application and then,
say, 1it's a l0-year-old child or somebody who wasn't gualified
for some other reason should at least be allowed to fill out the
application.

So that was the nature of the case in Broward County.
The Northern Virginia case, as you may know, Alexandria has had
problems in public housing. That was one of the reasons that
Secretary Kemp had instituted his expedited evictions. 1In this
particular case, it was federal housing where a percentage of
the rent was paid by the federal government to indigent
individuals.

In this particular case, they stopped paying that
portion after police search of an apartment unit or housing unit
showed cocaine, drug paraphernalia, et cetera. In that case,
the Northern Virginia Legal Services was making the point well,
they didn't 1like the procedures. They thought that the
procedures were a violation of the perscn's rights.

It wasn't so much the drugs as the individual
question, but the procedure. They were representing the
individual of Ms. Tanya Nash in that particular case. That was

written up in the local Alexandria Journal. Again, it involved
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drugs and public housing.

MR, HALL: Of this less than one percent, it's
probably an even lower figure than that where the person in the
program knows that they are in it. A guy was kicked out because
of drugs and that's why they are in it.

MR. BOEHM: That's true because a lot of the cases,
for example, were custody cases where it's a charge back and
forth.

MR. HALL: They probably didn't know if there were
drugs in it or not. Maybe they found out after they got into
it.

MR. BOEHM: Well, in the Northern Virginia case and in
the Florida case, they knew from the get go it was drugs. But
in other cases, yves, 1t could have been. For example, a lot of
the cases by category, and you'll see when you get the printout,
are in divorce-related cases where it comes up.

The reason 1it's gotten so much atitention in these
local communities 1is it becomes an issue in the press.
Congressman Atkins up in Massachusetts, we've received numerous
article from his local papefs that his staff has sent over to
us.

In Alexandria it's an issue because the reason that

Diversified Reperting Services, Inc.
1511 K STREET, N.W. SUITE 547
WASHINGTON, D.C. 20005
(202) 628-2121




10
11
12
13
14
15
16
17
18
19

20

21

22

25

Secretary Kemp had wanted these expedited proceedings is
because there was a killing of a police officer in a public
housing unit, That's when the issue came to the floor that why
are we =-- 1t's one thing to provide somebody with a legal

defender in a criminal case, but in a civil case, is this a wise

use of funds?

The Mayor of Alexandria and the city officials were on
an across—the-board crackdown on this sort of thing. So, even
though as a percentage it 1s quite small, yes, in terms of -- as
an issue, as a public issue in some of these local communities,
it's guite a hot issue, as you might imagine.

Along with the report, although it wasn't made part of
the report, I'd be happy to send the Board the newspaper
articles that were brought to our attention.

MR. WITTGRAF: Mr, Collins?

MR. COLLINS: Mr. Chairman, I have a clipping here
from the very case that Mr. Atkins did\describe as a nutbag
case, I quote briefly from it, if you'd like, "The Lawrence
Housing Authority has won a court battle to evict an accused
drug dealer and her family from public housing. But Merrimac
Valley Legal Serviées is threatening to appeal, according to

Lawrence Housing Authority Executive Director Donald O'Neill.
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"The eviction of Mario Occasio, 47 Sullivan Avenue,
was ordered yesterday by Salem Superior Court Judge John Rowlan,
one year after Mr. Occasio's arrest on charges of possession of
cocaine, marijuana and hypodermic needles, all with intent to
distribute,

"The judge found in our favor on both counts, one for
nonpayment of rent and the other that the family was involved in
dealing narcotics out of a city housing apartment,” et cetera.
Congressman Atkins 1s quote here extensively as saying that he
is a liberal, as 1indeed he is. He is also chairman of the
Democratic State Committee in Massachusetts. He supported LSC
100 percent, but he is very, very much disturbed by this. I can
give this to you if you like.

MR. MOLINARI: I guess what we're talking about is the
possible position for LSC to take, Mr. Chairman. I suppose if
there was enough money to represent everybody out there, I
wouldn't be very concerned about the fact that some grantees
might be, in fact, representing drug dealers.

I was lnvolved in a project a little over a year ago
of a federally subsidized HUD project. There were 22 drug
dealers in a very large housing complex. One hundred percent

minorities occupied that complex. They made life very miserable
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for the people. With the cooperation of HUD and a whole bunch
of other people, 17 of the dealers were evicted. It was
immeasurably better for everybody living there. They couldn't
believe that things were so well.

I would hate to think that with limited funds LSC
lawyers would be on the other side. If there's any place that I
would love to see LSC lawyers be active in it would be involved
in the eviction of drug dealers. 8o I'm posing the Question as
a question of public policy, whether this corporation should be
funding grantees who are, in fact, representing drug dealers
when we don't have enough funds to represent all the indigent
out there,

MS. PULLEN: Mr. Boehm, were there any cases resported
on the survey where the Legal Services grantee provided services
for indigent people who were seeking to get drug dealers out of
their neighborhoods?

MR. BOEHM: Yes, there were. We know of several such
cases. There 1s an article that appeared in May 1989
Clearinghouse where an attorney in Connecticut was handling his
first eviction case from the standpoint of getting somebody out
as opposed to keeping somebody in.

There are other programs around the country that have
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expressed an interest. One of them, and this is ironically,
that expressed an interest in helping tenants' associations was
Northern Virginia Legal Services, which it had the case of
keeping the drug dealer in.

They didn't report any because, as I said, they didn't
fill ocut the specific report with cases. They said they wanted
to help and were interested 1in helping these tenants'
associations but didn't give a specific example in that case.
There are some,

Increasingly around the country, attorneys either
doing pro bono work because the bar assoclation, who has now
changed their position and is very interested in getting in the
war on drugs, have encouraged people to use the eviction
process. You don't have to represent the landlerd to do it.

There are sufficient local ordinances where, 1if vou
can show that a particular person represents a threat to the
health and safety of the community, on behalf of the local
neighbors who would have standing under those types of
ordinances, you can then take legal action to have them evicted.

So the possibility is there. It's starting to become
more popular., There were several cases reported. It was not a

big percentage of even that small percentage, less than one
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percent of the cases reported. Most of the cases reported were
in other categories of law, custody and so forth.

MS. PULLEN: Is your office considering at all means
by which those programs that are doing this kind of work on the
good guys' side could be recognized in order to encourage that
kind of activity as opposed to the abuse?

MR. BOEHM: Yes, In fact, that's what we want to do.
We had circulated to the programs examples of what they could do
through cases, through some articles and so forth. On top of
that, we had several lengthy phone conversations and a meeting
in our office with a representative of the ADA's antidrug
program to see whét types of training and information they were
distributing.

Now their situation is they are just in the beginning
of this. Their House of Delegates took an antidrug position at
their most recent meeting, and they are Jjust starting to get
involved. What they want to do is get networks of attorneys
working pro bono in each community to offer their services to
help people rid their communities of the effects of drugs.

Now that's part of it. The other part is d;ug
education. I thought if -- I didn't want to reinvent the wheel

if they had some good specific materials. Now they don't have
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that yet. They have a training program scheduled for September
of this year.

We've stayed in touch after our meeting, and whatever
training materials they put together, we are going to make
available to each program that goes specifically, check list
fashion, as to how to use these local ordinances to get rid of
drug dealers in the community.

Other attorneys are getting involved in pro bono work
in ways that some of our programs could or couldn't do in terms
of eviction policies from school, locker searches. There are
all sorts of ways that attorneys that have an interest 1in
dedicating those services to the war on drugs could become
active,

Right now, and you'll see from the figures, it's a
minority of a minority in a sense that 1it's less than one
percent of the cases are drug related. Within that, an even
smaller percentage are helping people rid their communities of
drugs. It seems like something that is catching on.

MS. PULLEN: Has there been any involvement by the
local program boards in deéisions and taking cases such as
defending drug dealers?

MR. BOEHM: Some programs -—- exXecutive directors
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expressed to me that they did not, as a policy matter, ao it.
The reason they didn't do it is the reason I think we'd all want
them to express which 1is, there's a limited amount of
resources,

They've got people lined up at their door for
law-abiding citizens who need legal services, who are indigent.
Why take cases of drug dealers? There's a practical matter that
goes beyond that. A lot of these drug dealers, well, may be
poor in terms of what their 1040 shows for the last year, but in
practice are not poor.

As everyone knows who has been following this issue,
drug dealing is sometimes a very lucrative business. That's why
they don't take them.

MS. PULLEN: In the cases where the programs have
taken the case for the drug dealer, were the local program
boards involved in the decisions about taking those cases? Is
there community support for that kind of activity?

MR. BOEHM: I haven't seen any evidence of community
support, but I haven't seen any evidence that the boards wvoted
on that particular case. 1 mean, it seems as though it was done
in the normal course of events. That is, that the program

attorneys decided on the case.

Diversified Reporting Services, Inc.
1511 K STREET, N.W. SUITE 547
WASHINGTON, D.C. 20005
(202) 628-2121




A

10
11
12
13
14
15
le
17
18
19
20
21
22

32

The case in Northern Virginia, the letter that was
written to us saying they didn't do much in the way of this and
they were really antidrug and wanted to do more to help and work
with the Tenants' Association was signed by their executive
director at the same time it was in the public press.

I certainly read it in the local paper, the Journal,
that they were involved in that case. The Board had to know.
It was clearly a major policy issue because it became the basis
for Secretary Kemp to issue his order. So there's no way in the
Northern Virginia case that their Board could not have known
what their attorneys were doing.

MS., PULLEN: After the fact.

MR. BOEHM: Well, see, the case that Kemp based his
decision on took place awhile ago, over a year ago, I believe,
versus this more recent case that just took place within the
last month. So they knew what the previous rules were. They
apparently, at least in terms oOf what they wrote us, didn't have
any policy, written policy against doing this.

They just seemed to minimize it wasn't much that they
did and they were really antidrug and they wanted to help folks.
At the =ame time, their attorneys were representing a case that

was widely viewed as a test case in federal court here in
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Alexandria before Judge Bryant trying to keep this person
continuing to get their federal subsidy by the fact they had
found cocaine in the apartment or in the housing unit.

MS., PULLEN: Thank vou.

MR. WITTGRAF: Thank you, Ms. Pullen.

MR. DANA: Mr. Boehm, how many cases, roughly, do
legal services programs in this country handle annually?

MR, BOEHM: It's something like 1.4 million. O©f that,
less than -- it was several thousand —-- we calculated out and it
was less than one percent involved in drugs in any way, shape or
form.

MR. DANA: How many cases have you identified of the
1.4 million where a legal services program has been representing
a drug dealer as distinguished from someone living in an
apartment that is allegedly occupied by a drug dealer?

MR. BOEHM: We didn't ask that question specifically.

MR. DANA: How many cases do you know of where that
has occurred?

MR. BOEHM: Probably about a dozen documented. We
would have asked except Congress didn't ask us for that
information. We didn't want to go too far beyond what our

request was from Congress. We do have all the drug-related
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cases by program, so I'm sure wWe could go back and say were
these cases of alleged drug dealers or drug users. It's a
minority of a minority for sure.

MR. DANA: Did I understand you to say that the
universe of representing a member of the household, drug dealer
or nondrug dealer, is how many? How many actual cases of that
kind of representation of the 1.4 million that we do every vear?

MR. BOEHM: Well, all drug cases combined is less than
one percent. That alone would be a minority less than half --

MR, DANA: Do vou know how many cases?

MR. BOEHM: No, because we couldn't ask them were they
representing an alleged drug dealer or an alleged drug user. In
some cases, they providedrthat information gratuitously, but
Congress was more interested in the other side of the coin.
They wanted to know what our programs wWere doing positively. We
asked the question plaintiff or defendant, but we didn't ask it
specifically, "Were you an alleged drug user or an alleged drug
dealer?"

If we did, I could give you an exact figure but we
didn't soclicit that. So, the cases we found out were where they
give us a narrative describing a little bit about what happened

in a case. We have all those avalilable, but we didn't ask it as
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a specific yes/no question. We don't have the exact number.

MR. DANA: So, in a divorce matter, if the issue of
drugs came up on one side or the other, that would be included
in this number which you describe is less than one percent?

MR. BOEHM: If it was an issue in the case. If it
became an issue in the case, that was the test as to whether it
should be listed. But that's correct, yes.

MR. DANA: You don't know as a matter of fact how many
cases of the 1.4 million that Senator Atkins and the Boston
Herald is talking about?

MR. BOEHM: No.

MR, DANA: Do you know of one or two or three or four?

MR. BOEHM: Of just the ones we've cited, I would
guess I know about a dozen or so.

MR. DANA: In those dozen cases, do we know if our
programs were representing the accused drug dealer as
distinguished from a member of the household?

MR. BOEHM: Well, since we don't know if they were
accused drug dealers, we don't, but the 1.4 million is a little
-— the problem that we have-with it is we were only surveying
for the first quarter of the year. That figure is based on last

year's full caseload. So it would be more like 350,000. The
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one percent figure was less than one percent of 350,000 as an
average.,

MR. DANA: A dozen is less than one percent.

MR. BOEHM: O©Oh, yes.

MR. DANA: We're up here once a month charged with
making national policy for this program. I understand you to
say that vou know of about a dozen cases in which one of our
programs is representing either an accused drug dealer who they
are trying to kick out of a home, of public housing, or
representing another member of the apartment household of
someone else who is a drug dealer. You don't know which is --

MR. BOEHM: Again, because we didn't ask that specific

question. It wasn't what we were asking for. We can go back
and ask those programs that did the larger -- some programs did
several hundred cases involving drugs in the first quarter. I

suspect that a certain percentage of those would fall in this
category. Because we didn't ask it specifically, I don't to
just idly speculate what percentage was what.

As I said, 1in some cases, program on their own
volunteered this additional information or we handled the
complaints from the Hill or read the local press and through

these other methods had found some of these other cases.
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MR, DANA: The point is you're supposed to help us
make policy not mislead us.

MR. BOEHM: No, I'm trying. That's why I don't want
to speculate on the number of drug dealers.

MR. DANA: You're using a number of less than oOne
percent. We talking about 1.4 million cases.

MR. BCEHM: A year.

MR, DANA: So, other people can do the math. ~ What I
want to be sure that I understand is that you only know of 12
cases where public housing and where something close to the
nutbag situation is clearly involved. 1In some of those cases,
it is possible that we are representing not the accused felon
but his or her grandmother. |

MR. BOEHM: That's entirely possible.

MR. WITTGRAF: Thank you very much, Mr. Boehm.

At this time, the Chairman would like to ask Paul
McNulty and Tom Polgar to come forward to the witness table if
they would. As they are coming forward, the Chairman wants to
make a couple of comments by way of introduction.

We did on March 26th and briefly on the morning of
March 27th hear from some 40 speakers talking all about the

history of the background of the status of and to a lesser
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extent the future of Legal Services Corporation and Legal
Services programs and grantees.

I've asked these two gentlemen who, I think it's fair
to say, are among a handful of legislative experts on the Legal
Services Corporation, Legal Services programs, Legal Services
grantees, to spend what I think they've been generous enocugh to
indicate to be a couple of hours with us this morning for our,
meaning the Board's but also everyone else's education.

I've asked them to make what introductory, historical
and prospective comments they would like to. Then I would like
to go with them through a list that I drew up which is, by no
means, all inclusive but does touch on 15 or so reform proposals
that I've been aware of coming out of either the
McCollum~-Stenholm context or out of other contexts or as were
presented to us last March, to ask them to give their views on
those proposals.

I'm hoping that after they have had the opportunity to
share their introductory remarks with us, that we will be able
to have a relatively informal give and take for the benefit of
all of us, bhoth to help us ail get to the same point in terms of
where we've been coming from and where we are today, as well as

to help us explore what we might be doing down the road, what
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the future for the Corporation, for the programs and for the
grantees might be.

At this point, I'll ask Mr. McNulty and Mr. Polgar to
introduce themselves a little bit, particularly in terms of what
their experience has been with the Legal Services Corporation
and with Legal Services programs, so that we all can appreciate
where they are coming from, and then to make their introductory
remarks. Then we'll move from that into a broader discussion.

Mr. Polgar, as we face him, 1is to our right; Mr.
McNulty to our left. They could be backwards, I don't know, but
maybe it's Jjust as well to make things obvious. Which of you
gentlemen would care to begin? Mr. McNulty?

PRESENTATION OF PAUL McNULTY AND TOM POLGAR

MR. McNULTY: Well, I'll just 1introduce myself and
then let Tom begin, actually, his formal presentation. I Jjust
leaned over to Tom and whispered to him, "Do you want me to be
a potted plant for you?"” He and I have sat on the other side of
these tables writing guestions for members many, many times.

One of the most memorakble ones for Tom, I'm sure, was
his time in the Iran-contra Committee. So I just looked at him
and realized this was an unusual situation for he and I to be on

this side of the table, but we'll do our best.
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Briefly, I have been working on the Hill for, coming
up, seven or eight years. In 1985, I left the House Ethics
Committee where I was counsel and came to the Legal Services
Corporation to serve in the area of government affairs. That's
when I first developed a relationship with Tom Polgar, working
with Senator Rudman and many others who are in this room today
and who serve on the Hill,

I spent two years at the Corporation working on the
variety of matters that pertain to Congress. In that period of
time, the House Judiciary Committee marked up H.R. 2468, which
was the 1985 authorization bill. I left in 1987, thinking that
I had put Legal Services Corporation behind me forever.

Lo and behold, I went to work for the House Judiciary
Committee to do crime work as the counsel for the Crime
Committee, Crime Subcommittee. Who would be the ranking member
but Bill McCollum? Since Bill McCollum is so interested in
Legal Services Corporation, and has been from the beginning, the
Legal Services Corporation became sort of a hobby for me at that
point.

Even though I'm résponsible for crime legislation in
the House as the counsel for the subcommittee where Bill

McCollum is the ranking member, I'm available to provide him
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counsel in a variety of subjects if he would like it. He likes
it when it comes to legal services.

I continue to serve him on that issue. That has been
three years now. So I have been working with Mr. McCollum, as
you can imagine, very closely on his amendment and continue to
work closely with the Corporation. So that's my background on
this subject.

I'll turn it over to Tom.

MR, POLGAR: Good morning. My name is Tom Polgar. I'm
legislative director for Senator Warren Rudman. I've served in
that capacity for him since mid-1984. I worked for him for
another three-and-a-half years beyond that as a legislative
assistant. It was in 1981 when I first went to work with him
that I first started working on matters pertaining to the Legal
Services Corporation.

I got into that because I was given responsibility to
assist him on all matters pertaining to the Commerce, Justice,
State and related agencies appropriations bill. Never did I
dream that in the ensuing 10 years, I would probably spend more
time on the Corporation than I did on all matters pertaining to
the Justice or Commerce Departments, maybe even combined.

Certainly, in terms of Senate floor time and
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conference committee time in the appropriations process, this
has been the most time-consuming and difficult and, periodically
not every year, most controversial agency that we've had to deal
with,

The way I'm going to structure this this morning is
I'm going to -- Paul and I talked about it Jjust before the
meeting. I'm going to talk and focus in on the appropriations
process, which is what I'm most familiar with and which is where
most of the legislative action has been.

At that point, I'll shut up. Paul is going to talk
about the legislative process. I presume he's going to say
something about McCollum—~-Stenholm. In any event, I'll give him
first crack at it. Then we'll throw it open for questions.

In terms of the Senate Appropriations Committee, the
Legal Services Corporation has basically gone through three
phases. There is a phase that ran from 1981, when I got into
it, through calendar year 1983; the second phase also lasted
about three years; and then the current phase that we're in now.

The initial phase was, when I started working on this
in 1981, the agency was very, very controversial because various
grantees had engaged in a number of activities that Wwere

political in nature and the kind of things that tend to irritate
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members of Congress a great deal.

The congressmen I worked for, prior to Senator
Rudman, Jjust about had a stroke one day when the Legal Services
grantee in his state sent out a newsletter which very strongly
criticized an amendment which he was working on which had
nothing to do with legal services. It was that kind of stuff
that got other people in trouble.

In 1980, in another very famous classic example, a
grantee in California applied for a special, one-time $90,000
grant to lobby against the Ballard initiative referendum. It
said it right on the face that that's what it was for. The
Corporation approved the grant and gave it to them.

Those kinds of things led Senator Rudman and Senator
Chiles of Florida to get together in 1981 and decide that we're
going to try to craft a package of amendments that will put an
end to this stuff. We started working on it in mid-summer,
which came shortly after the House of Representatives had
completed debate and, in fact, passed a Legal Services
Corporation reauthorization bill.

That reauthorization bill had not come up from the
Senate. We went and looked through the House bill and pulled

out the elements that we thought were the most important and put
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together a series of four amendments, a series of four riders.

Those four riders provided that bar associations will
name a majority of the members of the local boards, which we
thought made a lot of sense because it gave them more
establishment contrcl of the local boards; restricted lobbying;
prohibited class-action suits except 1in accordance Wwith
policies adopted by the local Board of Directors; and restricted
the representation of aliens except for <certain specified
classes that were delineated in the statute.

The first of those, the bar association amendment,
actually was a proposal that had been offered on the House floor
by Congressman McCollum and it carries his name to this day.
The Senate passed the four-piece provision in 1981. We lost it
in conference. We offered it again in 1982. It became law in
December of 1982 as part of the FY 1983 continuing resolution.

The following year, in 1983, we started coming under a
great deal of pressure from a number of Senators who thought
that the lobbying provision, in particular, was excessive and
that we had restricted legislative advocacy in certain instances
where it was perfectly appropriate to have such; for example,
private relief bills as a good example.

As a result, the Appropriations Committee with the
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concurrence of Senator Rudman and Chiles, although it wasn't
their proposal, rewrote the lobbying provision. That provoked a
reaction from a number of senators, including Senator Hatch of
Utah, Senator Denton of Alabama, Senator Helms, President Wear's
former employer.

We ended up in a series of very intense negotiations
to try and craft a provision, legal services appropriations
restrictions, that would put the issue behind the Senate once
and for all. The negotiations involved about 10 or 11 senators
directly.

When they hammered out their agreement -- and I should
say they threw all the staff out of the room when they did that,
so it really was their agreement -- I was drafted along with
Senator Hatch, who was then chief counsel on the Labor and Human
Resources Committee, to go into a room and write it. That took
us a full day which included a number of going back to the
members to verify what, in fact, they had agreed to, since none
of us were witnesses to it.

We ended up with a package that, with some grumbling
from some of the more liberal members of the committee because
it was too restrictive and some grumbling from some of the more

conservative members of the Senate that it was not restrictive
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enough, passed the Senate on a voice vote, went through
conference and set in place the basic structure of the
appropriations rider that exists to this day.

The next period in the history of the Senate's actions
on this stuff was over the next three yvears, which was a little
guieter. In 1984, Senator Hatch thought of a few more things
that he wanted added to the appropriations language. They
weren't major in nature, but they Wwere significant to him,
things like forcing programs to spend prior-year appropriated
funds before they could dip into their newly-appropriated funds
to make sure that the money that was nét covered by the
restrictive rider was spent and out of the system.

In the meantime, Senator Rudman was having the first
of what became a recurrent sSeries of disputes with the
Corporation as to what the lobbying prohibition in the
appropriations measure actually meant. Therefore, we wanted to
take some action with respect to a proposed regulation that had
been issued by the Corporation.

So we made some minor adjustments and kept making some
minor adjustments in the appropriations language, some things
at the reguest of Senator Hatch, some things for us. There were

a few things even for the Corporation, including a revision in
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the defunding procedure.

Things actually went in the '84 to '86 time frame
pretty quietly. I think we had no floor votes in either the
Senate or the House during that period with respect to
legislation covering the Corporation at all. There were sSome
votes in both bodies relating to the amount of money that should
be appropriated.

The kinds of complaints that we had been getting in
the late 70s and in the 1980-81 time frame had died down. Most
people in the Senate came to the conclusion that the package of
riders by Senators Rudman and Chiles, along with the
modifications, had done the trick. Things were pretty gquiet.

During that period, we did have one vote on whether or
not to eliminate funding for the Corporation. It got over 75
votes. The funding provision got over 75 votes, so0o it seemed
like in the Senate, at least, the issue was over.

Starting in 1987, we entered into a new phase which

consisted of -- and some people here will disagree with the

characterization of this, but basically it consisted of, from my
perspective, the Corporation trying to do a lot of things that
Congress had previously considered and decided they couldn't do.

Therefore, we decided that we were going to uphold our agreement
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and we were just going to stop the Corporation from doing them.

This led to a series of legislative prohibitions which
were aimed directly at the Corporation itself as opposed to
governing the conditions under which the grantees operated. The
first of these occurred in 1986, actually, but it just flat out
overturned the lobbying regulation issued by the Corperation.
It just, by statuted, decreed the regulation null and void.

MR. COLLINS: I missed one word, sir. You overturned
what?

MR. POLGAR: The Corporation had issued a lobbying
regulation that we disagreed with and we Jjust cited the page
number, the date in the Federal Register and decreed the
regulation was null and void.

We got into a series of others in succeeding years,
one that was not of particular concern to Senator Rudman, but
there was a dispute over how to count migrant workers that
would have led to a massive funding shift among the programs
that have migrant components. The funding formula was
overturned. There were a couple of others.

In the meantime, the Corporation, which now, I think,
had at least a stable board for a two or three yvear period,

stable at 1least in -- by stable, I don't mean everything was
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quite and peaceful up here, but it was the same group of
individuals,

They started to get more sure of themselves as to
where they were going. They also started to retain a staff for
some period of time. The Corporation, in 1981 through 1987,
almost underwent annual major staff turnovers, creating a
situation where usually the opposite of what was true.

The only hiétorical memory as to what was occurring at
the Corporation at that point lay in the Congress. There was
none in the Agency. Usually in this town it's the exact other
way around. It's Congress that has no historical memory of what
it did three years ago, but the agencies have a very good
memory.

In any event, an agenda of their own was developed,
including such proposals as competitive bidding, the timekeeping
and so £forth. The battle lines were drawn. On the one hand,
the Corporation and some groups that had agreed with them had
their legislative initiatives; we had ours. We had some very,
very bloody fights, particular on the floor of the House, not
so much in the Senate where the o0ld 75-25 division still stood.
It led to a whole new series of grant restrictions.

At this point, I'll turn it over to Paul to pick up

Diversified Reporting Services, Inc.
1511 K STREET, N.W. SUITE 547
WASHINGTON, D.C. 20005
(202) 628-2121




‘»'.mr"‘

10
11
12
13
14
15
16
17
18
19
20
21
22

50
where it was. I haven't gone into each provision in tremendous
detail. What I did instead, and it was handed out a little
while ago, was gave a 7-page summary of each of the 25 riders in
the appropriations bill. It is intended to be a historically
correct document not a polemic in support o©of the various
provisions. I think most people would agree with that.

MR. WITTGRAF: Mr. Polgar, before we go to Mr.
McNulty, would you summarize Yyour view of where things stand
today in terms of what regulations can and cannot be enacted by
the Board and how that plays with the nomination and
confirmation process, just for the benefit of the people to know
essentially what the Congress feels the people here have the
authority to do and not to do?

MR. POLGAR: As of this moment -- and this was a
provision that was enacted into law last year before 1'd ever
heard of most of you, before I knew that any of you were going
to even be on the Board. We enacted a provision in the law, the
Senate having finally gotten tired of the policy disputes, which
says that the Corporation may not implement any regulation
adopted by the Board unless it is approved by a confirmed Board
or prior to October 1, 1990.

In other words, the Board can adopt the regulation,
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but the effective date has to be after October 1, 1990.

Alternatively, if the White House ever figures out how to get
the FBI to do security c¢learances, they Wwill send Your
nominations up here and you get confirmed. Then you can proceed
aé you wish. That's basically where we are on that.

MR. WITTGRAF: So, effectively at the moment, if this
Board was inclined to make any regulatory changes or initiate
any new regulations, they would be ineffective or noneffective
until such time as this Board or some Board is nominated and
confirmed?

MR. POLGAR: Or until October 1lst, whichever is later.
In other words, the theory was that --

MR, WITTGRAF: You're saying Qctober 1, 19897

MR. POLGAR: 1990.

MR. WITTGRAF: 1990, okay. I think it was once yvou
said 1989, So October 1, 1990, is also a watershed point
regarding the regulatory process?

MR. POLGAR: That's correct. The theory on that was
that by then there would be another appropriations bill. I
wouldn't hold out on that, by the way, hold me to that. If the
Board adopted regulations, Congress could have the chance to

review them and take whatever action it wanted. If it decided
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not to do anything, the regulation could go in effect.

MR. MCNULTY: First of all, Mr, Chairman, Tom gave me
a fresh insight on the heat of this issue, because according to
his remarks, I was the director of Congressional affairs during
the quiet period. If that was the quiet period, I haven't a
sense for how hot it's been since and before.

what I'd like to do very briefly 1is go over the
authorization side of things from the House perspective,
particularly because that's where the action has been on the
authorization bills. To begin with that, I'd like to talk about
1981.

The '74 Act and the '77 reauthorization are long
before my time. What 1little reading I've done 1in the
legislative history of the '77 reauthorization, I should say,
seem to be relatively quiet. There may be those in the room who
would contradict that and that may be true. Again, I just
missed it by a long shot, so my knowledge is only related to the
reading.

I wasn't here, of course, in '81 either, but I had to
learn quite a bit about that bill since it was so relevant to
the process of authorization that I was involved in in '85. I

think that we'll see throughout the 80s the story Of
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authorization is really the story of different people, as it is
on any issue.

The kinds of consensus that can be put together and
the kind of consensus sometimes that can't be established.
That's very true about this issue in the 1980s. 1In 1981, you
had a very positive, I think, effort between Congressman
Kastenmeier, who was the chairman of the subcommittee of the
House Judiciary Committee that dealt with Legal Services
Corporation, and Congressman Caldwell Butler, who was the
ranking minority member.

I think that the work that they did together had a
great deal to do with the success of that reauthorization
effort. I say success only in a legislative process context.
Some would see it as being a setback because there were a lot of
amendments agreed to in that '8l bill that were restrictive.

wWhat I think the tone was in '"81 -- well, the tone was
one of trying to move forward between Mr. Butler and Mr.
Kastenmeier. That was within the context of opposition to Legal
Services program. This was the new Reagan administration at a
time when Legal Services waé certainly in danger, I think most
people would say.

So the commitment between Kastenmeier and Butler to

Diversified Reporting Services, Inc.
1611 K STREET, N.W. SUITE 547
WASHINGTON, D.C. 20005
(202) 628-2121




10
11
12
13
14
15
16
17
18
19
20
21
22

54
try to push a bill through, I think had a lot to do with the
fact that the bill went to the House floor and did pass. Of
course, on the way to the House floor and on the House floor,
there were many amendments that Were restrictive 1in nature
adopted.

So there was a confrontational, I suppose, nature in
that sense. It was also a very time-consuming process. I think
the memory of that time-consuming nature -- and Mr. Erlenborn
and Mr. Molinari may remember that process, but relatively
speaking, it consumed a great deal of House floor time. As I,
again, have been working in the House a long time or at least
for awhile, it's not often that you have a bill that takes as
much time on the floor as that bill did. It was a tremendous
effort.

Of course, then it was a big disappointment, too, when
the effort appeared to have been wasted in one sense because the
Senate authorization process really didn't go along very well, I
suppose. I want to be careful here when I try to speculate as
to reasons for things, but I suppose that Senator Hatch at that
time -- was it 1980 that Senator Hatch became chairman of Labor
and Human Resources? -- was opposed to moving reauthorization,

it may be fair to say.
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Again, if I'm wrong with that, please forgive me, but
that was the impression I had. So, therefore, authorization
wasn't on a fast track on the Senate side. That bill just died.
Now, of course, it wasn't completely a waste because as Tom has
just said, some of the provisions from that effort were picked
up in the appropriation bills.

From Mr. McCollum's standpoint, that was a fine result
because his amendment, which was one of the first amendments he
offered in the Congress as a freshman member, became a part of
the appropriations bill, thel governing board bar involvement
amendment.

In 1983, the authorization bill was less time-
consuming. The memory of that 1981 fight, I think, was still
fresh in most people's minds and also that sense of futility, I
think, did lurk in the background. This bill was, I think, a
simpler bill as compared to the '8l bill as it finished up after
the House floor amendments.

The '83 bill made it through committee, but that's as
far as it went. Again, I think there was probably a sense on
the part of Mr. Kastenmeier and Chairman Rodino and the speaker
that if there was no Senate action, to take the time-consuming

confrontational effort on the House floor for no reason didn't
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make any sense. Certainly, that's understandable.

Then in 1985 -- I think there is one factor we should
note at this point in '85 and that's with the election of
Congressman Bruce Morrison. Again, as I said, personalities
loom large in these matters. Mr, Morrison from Connecticut was
a legal services program director, very Kknowledgeable, as you
can imagine, with the legal services program and a very bright
lawyer and very capable in terms of the authorization bill,.

His presence on the Judiciary Committee then certainly
was a big influence in the way in which the '85 authorization
bill played out. As I remember that authorization bill, I would
describe it as one -- it was a lot more complex in nature than
the '8l and '83 bills.

That 1is to say, rather than dealing with specific
issues like lobbying or class action lawsuits, the '85 bill
tried to deal with what was perceived as problems within the
legal services management in terms of monitoring and defunding
actions and try to restructure much of that activity in terms of
oversight by the Corporation. |

That made the bill number one, hard to understand f£rom
a committee perspective -- that is, the members were dealing

with a pretty complex piece of legislation -- and number two,
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even more controversial because by that time, '85, some of those
consensus builders on the Judiciary Committee were dJone,
Caldwell Butler, Railsback, maybe one or two others.

The Judiciary Committee as a whole, I think most of
the people would say, was fairly split in a partisan way by '85.
When you combine that with the increased level of expertise on
the majority side in the person of Mr. Morrison, and certainly
Mr. Frank has certainly been very knowledgeable on the subject,
and Mr. Kastenmeier continued to be even more experienced at
that point, that bill became a very partisan activity.

I think there were over 20 amendments that were
offered by Republicans that failed on what is a party-line vote
essentially on our committee, which is 21 to 14. There may have
been some exceptions to those votes, but for the most part, they
were very partisan votes,

I think what that did was it reinforced that message
that an authorization bill is a very, very difficult thing to
achieve, that there was no real consensus and that if there was
going to be changes to the Legal Services Corporation's program,
it would have to be through the appropriations process; that
the authorization thing had just bogged down over controversy

and over, again, that idea of where is the Senate going to go
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ultimately?

In addition to that, which really makes it complex, is
would the president veto the bill anyway? I remember many
people -- in fact, I recall the hearings of when the board
members at that time had come before the House Judiciary
Committee. I, of course, was sitting behind the witnesses from
the Corporation,

One of the guestions that I remember very clearly
being put to the Legal Services Board members was, What are you
going to do about getting the president to’sign this bill? Are
you going to go to the White House for us if we produce an
authorization bill? Talk about a lot of answers with words but
not much said, those were the answers given. There was a lot of
hedging by those board members because they knew they were in a
very awkward situation.

So, that '8%5 bill was one that was very complex. It
had a lot of new and different kinds of provisions in it. I
recall the one that had to do with giving any grantee that was
found to have violated a provision an opportunity to correct
that prior to the defunding action of going forward. That was
very controversial to the minority members of the committee.

There were just lots of amendments to try to strike
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things from the bill and to try to add, again, the old standard

kind of restrictions. Well, then the 100th Congress came along.
At that point, I was working for the Judiciary Committee. The
100th Congress, I think, was -- based upon everything I'wve said
to you so far, nothing even came out of subcommittee.

Well, I'm sorry, I should correct that. There may
have been -- and someone here in the room or maybe even Tom
remembers -- I know that Chairman Kastenmeier did have a funding
bill. That bill may have been reported out. I just don't
remember at this moment. In any event, certainly nothing was
passed by the full committee. That was during the 100th
Congress.

At that point, too, I think it's important to add that
the judiciary majority had a great deal of frustration. The
frustration level had been building with the Board of LSC. By
'87, '88, the 100th Congress, that frustration level was very
high.

So, that impacted the authorization process as well,
Not only did the committee itself have its own problems of lack
of consensus, but then when you talk about giving new
authorities to a board that is so disliked by the committee,

obvicusly that affects it greatly as well. So you have a very
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complex situation.

Then we get to this Congress, 0f course, one of the
big differences in this Congress was the shift of jurisdiction.
Mr. Kastenmeier had been responsible for the Legal Services
Corporation and his subcommittee on courts with the beginning of
Chairman Brooks' administration of the committee. The Legal
Services Corporation was shifted to the subcommittee of
administrative law chaired by Congressman Barney Frank.

That's where it sits. I think there may be some
observations I can offer at this point about Qhere it stands and
why it may not go forward, but I'd say very briefly that Mr,
Frank, I think, was also struggling with that same question the
first session of this Congress with regard to the Board
relationship.

As he and Mr. McCollum have discussed on a couple of
occasions about reauthorization, that issue has come up each
time. It's difficult to imagine having an authorization bill
when you don't know who the Board of Directoré would be. That
really was conversations that took place prior to the president
naming those of you here today.

As it stands now, we Kknow that Mr. Frank does have

authorization hearings scheduled. I think there is a great deal

fliversified Reporting Services, Inc.
1511 K STREET, N.W. SUITE 547
WASHINGTON, D.C. 20005
(202) 628-2121




10
11
12
13
14
15
16
17
18
19
20
21
22

61

of sincerity and genuineness on his part to want to move an
authorization bill. We have a very limited number of days left
in this 101st Congress. It shocks me sometimes when I look at
he calendar and I realize how tight the schedule really is
going to be.

We have these appropriation bills, 13 bills that
haven't even come to the floor yet. We have an election year,
one that Congress is going to hope to recess or adjourn sometime
in mid-October.

Tom Polgar and I will see each other again over the
issue of drugs. He and I were up all hours of the night for the
last week of the 100th Congress writing the Omnibus Drug Bill.
Tom, I'm frightened and concerned to say that I think that's the
schedule on drugs again as well this year that we're going to
probably be doing another drug bill late in the 10lst Congress.

So there are a lot of things on the plate. The
Judiciary Committee is very full., We have lots of legislation
dealing with drugs and firearms and other matters that Chairman
Brooks needs to attend to, as well as matters relating to
antitrust and so forth.

So, even if Mr. Frank could muster up the consensus on

subcommittee and then move a bill through full committee, which
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is a tremendous effort given the number of amendments, the
partisan nature of the Judiciary Committee, the strong feelings
that are felt. You have many members like Mr. McCollum and Mr.
Hyde who are very familiar with the program and would be very
active on an authorization bill.

It doesn't look likely that an authorization bill isg
going to be passing this session. Again, I may be wrong. 1It's
just my speculation. Finally, let me say a couple things about
this issue of the disappointment and frustration. I think
that's something you really have to have a feel forward as you
move forward in any regulatory manner.

Tom mentioned about the lobbying regulation and how
there was a provision in the appropriations bill to basically
make that regulation null and void. That's something that I did
work on while I was here as far as the relationship with the
Senate and the approval of that regulation.

That came at a time when there was an effort on the
part of the Board to try to see if it was possible -- and I know
it sounds a little naive, but possible to build some kind of
consensus. As much as there was a very fundamental difference
between, say, someone like Chairman Mike Wallace and those in

the Legal Services program, advocates for the grantees,
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nevertheless, I think those advocates would admit that Chairman
Wallace had a desire at times to try to build some consensus if
at all possible.

The lobbying regulation, I thought, was the result of

some very hard work and work in very good faith between, for

example, Mr. Houseman -~ I'll probably get him in trouble for
saying how well he worked with us —-- and at that time we had a
counsel named Tom Bevard. The two of them worked very hard to

try to see if there was a way to have a meeting of the minds on
language in the lobbying regulation.

They came very, very close to doing that. They worked
very hard; a lot of goodwill there. I think there was a
provision or two -- it might have been the Private Funds issue,
actually, that knocked that regulation down. When it got to Tom
Polgar and to the Senate Judiciary Committee, Senator Rudman
looked at that and going back to that agreement that had been
reached in '83 or '84 on those riders, that issue of applying
the restrictions on lobbying to the private funds was death for
that regulation.

It created a very large amount of frustration on the
part of the Board, particularly Mike Wallace who at that time

was chairing a committee of the Board that was dealing with

Tiversified Reporting Services, Inc.
1511 K STREET, N.W. SUITE 547
WASHINGTON, D.C. 20008
(202) 628-2121




10
11
12
13
14
15
16
17
18
19
20
21
22

64

regulations, a tremendous amount of frustration. You know, when
you're in a regulatory or you're in an agency role, there's
always this question of, do you walk closely with Congress and
try to work out everything, or do you try to stand back and
develop an independence from Congress and, thereby, say things
like well, if it's not in the legislative language, if it's only
in report language, we'll ignore it?

Of course, when you do something like that, it's a
very confrontational thing. It creates difficult relationships
with the Hill; the failure of the lobbying regulation to make it
through and timekeeping would be the other subject I'd point to.
Tom and I worked very hard on talking about timekeeping, even
going back as far as '86 and maybe '85.

Tom will recall when we had meetings on the Senate
side where we brought in GAO and we brought in Corporation
people and we brought in other advocates of the Legal Services
program to try to see if there was any way of having a
timekeeping program. It was also tied to this case service
reporting issue.

Tom tried to genuinely negotiate something there. At
times we became very hopeful that we thought something would

pass, something that would establish or find the consensus oOr
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approval., That, too, never méde it for, I'm sure, good reasons
on both sides.

The peint I'm making is simply that to understand
where we are today, you need to understand that there was a lot
of disappointment and frustration. When that happened, I think
it encouraged a more confrontational nature. The Corporation
leadership -- again, I'm speaking for others and not for myself
-~ I think their attitude was, we've tried to work with
Congress; we didn't get it. Let's try to do this now through
our authority that we have under law.

That, of course, is something that didn't go over big
on the Senate Appropriations Committee, When you look at the
riders today, you see the results of that disapproval by the
Senate. So, here we are today. As you can see, it's a very
complex world that you find yourselves in in terms of
legislation.

That's all I really wanted to say, Mr. Chairman. I'd
be happy to answer your questions.

MR. WITTGRAF: Thank you both very much. TLet me try
to get a couple of background dJuestions, perhaps, with my
enlightenment and that of the other members of the Board before

we become a little more specific.
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Looking both at the appropriations process and
particularly at the House judiciary and, to a lesser extent I
guess, the Senate Labor and Human Resource perspectives as they
pertain to reauthorization, who, at least in this Congress, the
101st Congress, are the people principally involved?

How does their involvement play out with either what
is apt to happen in the appropriation process if reauthorization
isn't possible? Even if reauthorization is not possible, Wwhat
is the point, as best either of you can see, of going through
the reauthorization hearings, two hearings in 1989 and at least
two scheduled for 199072

Who are the players and what is going to happen in the
appropriations process and the reauthorization process in your
respective judgments this year?

MR, McNULTY: Well, I'll start with the House and say
this, I think there is a very good reason for going through it
and I'll explain that as I mention the players. Mr. Frank, of
course, is chairman of the subcommittee. Craig James 1is the
ranking member of that subcommittee and he's a freshman member.

This 1s an issue that he doesn't have a great deal of
experience on. He gets along very well with Mr. McCollum. They

are both in Florida. Mr. McCollum doesn't sit on that
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subcommittee and that certainly is something of importance to
note.

That subcommittee on the minority side tends to be
one that is composed of freshman members. I think that Mr.
Douglas from New Hampshire is on that subcommittee as well as
Mr. Campbell from California. I think maybe Lamar Smith from
Texas who is a second-term member,

So it's a committee that, on the minority side, tends
to be of little legislative exXperience, but I think if you know
much about Mr,., Campbell, you knows he's a very bright man. So
are the others. Mr. Douglas is a former Chief Justice of the
New Hampshire Supreme Court, very knowledgeable. 8o, there's a
lot of ability there; don't get me wrong. It's Jjust the
experience on this issue,

Although on the majority side, you have some of the
players who have been very knowledgeable. I think Mr., Morrison
is on that. 0f course, he's going to be very busy this year
with his race for Governor of Connecticut. I think Mr. Burma
may be on that as well and Mr. Staggers; 6 to 4 subcommittee.

Clearly, Mr. Frank, Mr. Morrison, to the extent Mr.
Morrison 1is available this year =-- there's a gubernatorial

election ~- are the key Democratic players. Mr. Burma has
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always been very involved, very knowledgeable. Mr. Kastenmeier
will still continue to play a role at full committee level.

On the minority side, Mr. McCollum, I suppose, is the
man of lead interest, but certainly, if we move down the line,
you can see that Mr. Fish, the ranking Republican on the full
committee, has been around a long time and knows this issue well
for that reason. Mr. Moorhead was the ranking member of the
subconmittee, dealt with ©Legal Services as the court
subcommittee for some time. He was there i; 1985 as the ranking
member there, So he knows the issue and Mr. Hyde and Mr.
Sensenbrenner.

On the Appropriations Committee, Mr, Smith has been
there gquite some time, Neil Smith. That's something that we
left out. I think it kind of fell in between the cracks between
Tom and I, since he was doing appropriations and I was doing
House authorization.

The reason why, of course, as you all probably know,
the Senate Appropriations Committee is so active and the Legal
Services issue 1is one real big reason, Mr. Smith never puts
money in the bill for Legal Services Corporation, or at least
the last three years has not done so.

This is because of Legal Services being unauthorized.
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Mr. Smith, from a matter of principle, believes that his bill
will not have any funding in it for wunauthorized programs.
That's true with the entire Department of Justice, which is
unauthorized.

So, when the Commerce, Justice, State appropriation
bill comes to the House floor, there 1is no money in it for
Legal Services. You have the strange situation that if Mr.
McCollum wanted to offer his amendment, he and Mr. Stenholm to
offer their amendment on the House floor the first time the bill
came through, it would actually be objected to by the proponents
of the Legal Services program because it's appropriation on an
unauthorized program.

There is no waiver of that point of order on the House
floor because there's no money in the bill for unauthorized
programs. That's why Mr. McCollum and Mr. Stenholm have to
offer their amendment after conference on the bill because it's
the first opportunity that you have on the House side to offer
an amendment on the House floor dealing with Legal Services
Corporation; that is, the last few years.

So, Mr. ©Smith and Mr. Rogers, Hal Rogers from
Kentucky, are the key individuals on the appropriations of the

House side.

Diversified Reporting Services, Inc.
1511 K STREET, N.W. SUITE 5§47
WASHINGTON, D.C. 20005
(202) 628-2121




10
11
12
13
14
15
16
17
18
19
20
21

22

70

MR. WITTGRAF: What 1is to be gained and what should we
as a board be looking toward as far as the reauthorization
hearings? What's to be gained from the process and what is the
significance as you see it of our input?

MR. McCNULTY: Well, I think that Mr. Frank has the
responsibility, and I think he recognizes that to not only want
to continue his authorization and oversight or in some ways a
fiction, because when Yyou get there and You're answering
gquestions, the two blend with regard to the nature 0©0f the
hearing. So, certainly the hearings that are coming up serve,
if nothing else, as oversight hearings.

In addition to that, I think that Mr, Frank knows that
on the House floor there is always that Jguestion raised. Mr,
Stenholm, being a member of his own party, has, I'm sure,
discussed this with Mr. Frank about the need to have an
authorization bill. So Mr., Frank, I think, feels the need to
make an effort and to go as far as it will be able to go.

Again, I speculate as to how far I thought it would
go, but I may very well be wrong. It may somehow make it
through this what I would consider some significant obstacles.
So you can't hope for or even say later on we tried if you

don't try.

Diversified Reporting Services, Inc.
1511 K STREET, N.W. SUITE 547
WASHINGTON, D.C. 20005
(202) 628-2121




10
11
12
i3
14
15
16
17
18
19
20
21
22

71

So0 I think he has to schedule his authorization
hearings as to move forward on the issues, keeps his committee
fresh on the subjects that are involving legal services. If the
possibility exists that some consensus c¢ould be reached--
because I think for a bill to succeed, it really has to have
some consensus. There has to be some consensus established.

If a consensus could be reached in his subcommittee or
full committee, then perhaps he will have laid the foundation
with these hearings for that. In June or July, we could all be
surprised by that. That's why he has to move forward.

MR. POLGAR: In terms of the statutory product, I
think the clock has run out on the authorizing process this
year. However, I would note that the effort to enact
authorization bills frequently goes over sSeveral years. The
legislative record built in the one Congress will carry over to
another one. Bills can't carry over, but people's memories and
transcripts and historical work does.

Secondly, the legislative record built in the
authorizing process can affect the appropriations bill. So the
series of hearings that Congressman Frank has make a difference
in what happens within the Appropriations Committee.

Third, there 1is a program that 1is in need of
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gxamination. It is Legal Services. What has happened in the
last 10 years 1is the battle line has been, in effect, drawn
between two opposing camps from -- well, our authorizing
committee is just not bothered with the program at all. They
have sort of taken the attitude since at least prior to 1989,
since the president wouldn't sign the bill, there's no point in
us working on it,

But we've been Wworried about stopping What Wwe
perceived 1in the last five vyears were abuses by the
Corporation. The Corporation is sitting there worried about
stopping what they perceived to be abuses by the local programs.
Wwhat nobody has really done is looked at the way the program
should be structured and run.

There has been no —- even the Corporation's monitoring
effort has been focused entirely on looking for rules and
regulations that the programs may have broken, but nobody has
said how do we run a more effective program? How do we get a
better product or the same product more efficiently out to the
public?

From that standpoint, any oversight hearing and
authorizing committee is a good thing. So, appropriations

committee won't do them. They don't have time for them.
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MR. WITTGRAF: Who then, as we look at either the

Senate Appropriations Committee or the Senate House and Labor
Committee, which would be the committee to deal with an
authorization bill as well as the committee to deal with any
nominations made to this board by the White House, who, as we
look at those two committees, do we need to appreciate as being
particularly interested and are knowledgeable about the Legal
Services Corporation, the Legal Services program?

MR. POLGAR: Of course, if I cite two members, I1'1ll
insult the other 14. The most interested and knowledgeable --

MR. WITTGRAF: ©Some may be complimented by being left
out.

MR, POLGAR: On the Labor Committee, both Senator
Kennedy and Senator Hatch, who are the chairman énd ranking
member, are very familiar, are probably the two members on each
side of the aisle who are most familiar with and been most
involved with the program over the years.

MR, WITTGRAF: As it pertains to appropriations,
Senator Rudman and anybody else you want to cite?

MR. POLGAR: Senator Hollings has got an interest in.
Senator Bumpers is very interested. It's hard to say in any

given instance who would be most active. I think another
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senator to look out for who could become very active, at least
in the nonappropriations context, 1s Senator Danforth £from
Missouri who has an ongoing abiding interest in this issue.

MR, WITTGRAF: I'm trying to pin the two of you down a
little bit only because you've each made the point, I think a
couple of times, especially as we look at the last decade, of
the significance of the individuals who happen to be in the
House or in the Senate, the responsibilities they have and any
involvement they have in the process.

As we look ahead to 1990, 1991, 1992, it helps us, I
think, to understand who particularly on each side has a strong
interest.

MR. POLGAR: There hasn't been that kind of a turnover
in the Senate. 1It's been the same members of the Senate for the
entire 1l0-year time frame with the exception of two, one who was
beaten and one who retired. In terms of even, in terms of
senior staff, both Senator Hatch's guy, then chief counsel, now
he's his administrative assistant, and I are still around.

We haven't had the same persconnel turnover on this
issue either. The knowledge is -- the institutional memory in
the Senate runs very deep on this stuff. Senator Cranston is

another senator who 1s very interested, the same staff person
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they had in 1681.

MR. WITTGRAF: Before we open us, could you indulge me
in taking the list -- you both have a copy of the list of 15
areas. As I indicated earlier, it's by no means an exhausted
list but rather an effort to touch on some of the things that
have been brought to our collective attention over the last
couple of months.

Is it possible for the two of you to go down that list
fairly quickly and point/counterpoint, or whatever you want to
characterize it as, to comment on your views? Again, this is
awkward putting the two of you as key staff members in the
position of having views or taking positions.

Give us just a couple of comments in terms of what you
see as pros and cons and also where these matters sit presently
in terms of statute regulation or the need for neither or the
existence of neither. I want to throw a couple more on the end
when we get through the 15, but if you could do that.

MR. POLGAR: All right. 1I'll be glad to do that. The
first one 1is sort of -- that's the $64 million question,
limiting the use of private funds received by LSC grantees.
That is an area where the Senate Appropriations Committee in any

event 1is staked out and in a very big way. The answer is that
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we're opposed to it.

It's a nut issue we have for, largely in part, first
amendment reasons but not exclusively. We have a great deal of
hostility to the concept that a private entity which receives
private funds should have 1its otherwise lawful activities
impinged on by that receipt of federal funds.

If we were going to start going down that road, quite
frankly the first amendment on my list would be that farmers who
receive federal assistance <can't use their own money to
contribute to endeavors to change the Legal Services Corporation
Act.

It's a very tricky area once You dget into it, so we
would be strongly opposed to any kind of greater regulation over
private funds than now even exist.

MR. WITTGRAF: Mr., McNulty?

MR. McNULTY: Well, the basis for this, of course, ig
the act itself, 1010C. If 1010C didn't exist, that would throw
a whole different spin on this subject. We'd be looking at this
from a framework that would be much different to this debate in
other areas where our private organizations, such as Planned
Parenthood or something like that, are receiving funds.

The question of how to use other funds rises, which I
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think 1is one step removed from this because we have this
provision in 1010C which does restrict, under the Legal Services
Act, the use of private funds for purposes prohibited by the Act
itself.

I think, really, the story on the private funds issue
goes back to that compromise in the Senate Appropriations
Committee on the restrictiveness of the riders. 1It's one thing
-- Tom can respond -~ for the Act to prohibit certain things and
for private funds to be so restricted, particularly when the Act
may not be so restrictive itself.

It's another thing when you add to the nature of those
restrictions to make them more limiting on the program's
activities and then carry the private funds restriction along
with it. WNow I think that's what was more troubling because of
the increased restriction of the grantees after those riders.
That's what was particularly troubling for advocates of the
programs on the use of private funds.

So, from a principled standpoint in terms of private
funds being restricted, Mr. McCollum and Mr. Stenholm certainly
don't have any problem obviocusly in their amendment. I think
that the precedent is certainly there by the fact that it's in

the Act and because of the pragmatics of the issue.
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The fact is, 1f you have an entity receiving federal
funds and the restrictions on those funds that says you can't do
these 20 things or these 10 things with the monies you receive
from the federal government —-- but that's okay if you want to
split vour day in half and go ahead and do things the second
half of the day or the second half hour of any given hour on
other activities that you're going to say, from a bookkeeping
standpoint, are funded by private funds.

We find that on the House side at least on the author
of this amendment, Mr. McCollum, to be unworkable, an
unworkable situation, that pragmatically doesn't work out well.
Therefore, the 1010C wisdom should carry with regard to all
restrictions that ever applied to the grantees. Limit the
private funds so that you don't have this kind of bookkeeping, a
game being played, I guess is the bottom line.

MR, POLGAR: Before we get to that, because I think
you were asking another question here too, first in response to
Paul, segregation of funds 1is something between federal and
nonfederal, something private groups all across the country do
every day. 1It's not a new thing.

However, in answer to your gquestion, 1010C, as you

referred, prohibits the use of private funds received for the
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provision of legal assistance from being used in manners
prohiibited by the Legal Services Corporation Act 1itself. The
other nonlegal services public funds, funds received by a
grantee for something other than the provision of legal
services, are not restricted.

MR. McNULTY: Public funds, right, other public funds.

MR. POLGAR: So, the answer to your dquestion 1is that
in terms of covering private funds, the other answer is -- it's
going to be a legislative issue. It's the only place it can be
resolved. The Corporation can express an opinion and take a
position if it wants, but the question of extending any kind of
restrictions on private funds beyond those that are now in place
is purely a legislative issue.

You were trying to get that, too, weren't you, that
kind of information?

MR, WITTGRAF: Yes, sir. 1In terms of where the issue
stands at the moment statutorily or regulatorily and where, as
you say, it can be resolved or will be resolved statutorily or
regulatorily or there may be some things here that don't
require any statutory or regulatory action at all.

MR. POLGAR: Speaking for my senator, we'll fall,

fall on the sort on that one in the appropriations process.
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MR. WITTGRAF: Thank you.

MR. POLGAR: Timekeeping, I've never practiced law.
I'm not going to pretend to be an expert here. I work for a
senator who has been in both public and private practices as a
léw enforcement state attorney general and as a partner in a law
firm.

His view on timekeeping 1s that it's an unbelievably
massive headache and he can't imagine why anyone would evyen
consider timekeeping. When we think of timekeeping, Wwe're
talking keeping time records. You spend X amount of hours on
this c¢lient and X amount of hours on that client. Why would
anyone do it if they're not billing a client?

The Justice Department doesn't deo it. Irconically, we
asked Ed Meese about it in one of our hearings. We even told
him we were thinking in the context of the Legal Services
Corporation. His answer was, while he didn't know anything
about LSC, and there may be other factors that play there, he
couldn't imagine 1imposing such a requirement on the Justice
Department. It would produce information that was not useful
and it would be a tremendous drain on the department
bureaucratically.

Instinctively, that's Rudman's reaction to it. He
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hasn't staked himself out a firm position, but that's his
instinctive reaction to timekeeping.

MR. McNULTY: I think that all these regulations and
other issues we raise here have fallen into two categories.
They fall into a question of the tools for accountability and
monitoring of the Corporation; that is, what they have to rely
upon as they look at the activities of any grantee. Then, of
course, the questions involving things of a very basic nature
of getting into what kinds of activities, like redistricting
would be a good example.

I think we always need to separate those two issues
out and say are we talking about a tool for accountability or
are we talking about one that has to do with sort of political
dimension of LSC? Here, obviously, we're talking about a tool.
One of the, of course, difficulties of this is that if you don't
have it, you don't know how much use it will do in the fullest
sense, speculating in a certain sense,.

One thing we know is that grantees keep time records
for fee-generating cases and lobbying. You can keep records if
there's a good reason to keep records, I think that is where
the issue really lies, whether or not there's a good reason to

keep the records but by the very fact that records are kept by
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grantees in certain areas.

In fact, the Justice Department has certain wunits
within the department to keep records as well for similar kinds
of reasons; although, obviously, the large majority of Justice
Department lawyers do not. The fact that records are kept, I
think is something that fundamentally has to be understood by
the Corporation as indicating both the possibility of doing it
and that life goes on.

The question is, of course, what will be done with the
time records? How well can they be used? I would say that Mr.
McCollum would say that timekeeping wouldn't be a very good idea
if the Corporation could not work out a very positive way of
making use of those records.

They shouldn't be done just to be done. They should
be done sc that they serve the purposes of accountability. Now
it's always said that within any grantee, it's a management tool
as well. That may be true, but obviously we're talking about
this not for the benefit of an executive director of the grantee
but for the purposes of the Board and the Corporation being able
to monitor its recipients.

MR. POLGAR: I fundamentally react with suspicion to

any proposal that somehow legal services attorneys should be
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restricted in the manner in which they pursue a case in ways
that nonlegal services attorneys are not. Now, there are areas
where you can argue —-- as the next one on the sheet that you
gave me —-- whether or not there are any benefits to poor people.
Maybe we don't want the programs into that kind of cases.

However, once you've decided that there's a reason for
them to be in those kinds of cases, certainly migrant farm
workers are an eligible class in who can be benefitted by these
litigations, then to single out legal services attorneys in the
group and suggest that they should operate under different
rules, I have a problem with.

I went back last week, knowing you were going to do
this, and looked at some of the history on this., It struck me
as I went back through it that what's really happened here is
that in 1983 when they rewrote what is now called AWPA -- it had
a different name prior to then -- that the farm groups who
worked out and supported the bill that was enacted cut a deal
which in hindsight has proved very bad to them.

The key element of that deal was that prior to 1983,
only the crew chiefs were largely liable for AWPA violations.
The law was changed in 1983 to make the farmers jointly and

severably liable. Now they are getting sued and they don't
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like it. The problem strikes me to be with the underlying act
and not with legal services.

MR. McNULTY: There's a balance that we have to
appreciate, and I'm sure you're already a long way into
appreciating this balance on many of these kinds of issues. The
balance is simply this, on the one hand, by the very fact that
Legal Services Corporation exists, says that we have ar
recognition of the fact that we need to ensure that those who,
for economic reasons, are unable to have legal representation
need to be afforded that legal representation.

So we're on record by the very fact this program
exists. It exists with a significant number of votes in terms
of a majority that vote to support the program. It makes that
peint very clear. The fact that these are federally funded
lawyers doesn't, in any way, reduce the significance of the fact
that this service has to be provided.

However, the balance then ig balancing that with the
fact that these are not private attorneys. These are attorneys
that are paid for with the tax dollars contributed by Americans
across the country. Therefore, by that very nature, there has
to be a different approach to what they can and cannot do. That

balance is what we've struggled with on every one of these
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restrictive issues.

I personally don't find it very helpful to talk about
day to day versus impact because, frankly, I think that a lot of
cases are going to be impact and they should be impact in a
sense that if you're representing someone in an area of law and
it happens to be controversial, well, that's just the way it
goes,

On the other hand, I'm not sure what day to day always
means. Day to day may involve some very interesting cases,
complex cases that go a long way and it may be some very mundane
cases that are routine and ordinary. I don't know how you use
those two terms to describe this balance.

I think better is to describe the balancing of the
fact that these are taxpayers financed lawyers with the desire
to have them out there representing their clients well., When
you work with that balance, I think when it comes to the
agriculture issue that we have to see that there ig a certain
counterproductivity to a litigiousness that goes on in this kind
of unique setting.

Is there any way that we can work out a process for
reducing litigious nature of this kind of activity and at the

same time realize that the individuals that these legal services
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attorneys are representing, they may be some of the individuals
that are in most need in our society for very competent legal
representation.

If the law has been violated with regard to that
worker, if this worker has been denied what contractually is
due, that certainly there is a great example of the need for a
legal services attorney. There aren't a lot of lawyers that are
willing to step in and £ill that void if the legal services
attorneys won't do it.

So I think that we have to ask how we can allow the
ends of Jjustice to be served by continuing to have legal
services attorneys involved in these very necessary cases; at
the same time, not allowing it to go on in such a way that it
puts both farmer out of business because of the high cost of
litigation, puts farm worker out of a job because of the closing
of the farm and in a sense, serves no ones purposes except
perhaps —— and I don't accuse every lawyer of this by any means
-- but perhaps the desires of a particular attorney who would
like to see a fundamental change in the way in which this
relationship between farmer and farm worker works.

I don't think that's present in every case by any

means, but I do think that we have to take responsibility for

Niversified Reporting Services, Inc.
1511 K STREET, N.W. SUITE 5§47
WASHINGTON, D.C. 20005
(202) 628-2121




10
11
12
i3
14
15
16
17
18
19

20

21
22

87
the way in which this litigation goes since we're the ones that
are funding this litigation, in a sense. It's different than
any kind of private representation.

These limitations are one effort, Mr., McCollum, I
know for one, and Mr. Stenholm, because we've talked about it
with Mr. Stenholm and his staff on many occasions, we're very
interested in hearing other ideas for how we can make this
litigiousness be dramatically reduced and how we can solve these
farm worker problems.

We can work out the grievances that the workers have
and at the same time, not drive the farmer into bankruptcy and
eliminate those jobs and have it be counterproductive for what I
think is a very necessary element of our society, and that is
the agriculture community.

MR. POLGAR: Part o©of the problem when you start
talking about legal services is that frequently you hear words
thrown around that make you sit up and take notice. I don't
want to be too critical of Paul here, but he talks about impact
cases, Impact cases to most of us means far-ranging, class-
action suits.

It's not what we're dealing with in the farm labor

area. We're dealing with compliance, with minimum wage laws,
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with standards of housing and migrant labor camps. It's very
basic bread and butter stuff. Incidentally, there's no
attorneys fees awards provided under AWPA, so the programs can't
even make money off of it. It's another allegaticon that I've
heard come up periodically.

There's a provision in AWPA that says that the court

in the case that goes to trial can take into account some

pretrial settlement efforts before making an award, Wwhich has
been, as I understand it, commonly interpreted to say that if
one side doesn't negotiate in good faith to try to keep it out
of court, the court can adjust the award to penalize that party.

It would seem to me that encourages it some. I
understand, and I won't swear by this fact, but I was told last
week of the cases that go to litigation, the legal services
attorneys are winning 90 percent.

MR. McNULTY: Can I respond, Mr. Chairman?

MR. WITTGRAF: Sure.

MR. McNULTY: We're have a rule. We don't go back
more than twice, okay. That's not the point as far as how many
cases are being won by legal services attorneys because the
whole issue on this -- the reason why there is an amendment is

because it's the pretrial procedures. It's the prelitigation
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procedures even that are being so strongly opposed.

The fact of the matter is, those procedures, as they
have been analyzed by many, are probably entirely appropriate
from a procedural standpoint. Sending a letter to someone
saying that I won't tell you who, but you have violated the
provisions of federal law with regard to this particular
individual, but if you settle for this X amount, there will be
no case.

One could argue that that's just an opportunity being
provided. If they wanted to file a suit, they could have filed
a suit immediately. What makes this so complicated is that that
particular kind of action results in just a tremendous amount of
litigation cost or I should say attorneys fees paid by the
grower to try to determine whether or not he should fight it or
go forward. It becomes counterproductive for the entire
agricultural community.

Because these are lawyers paid for by tax dollars by
that farmer and every other taxpaying American, we have the
opportunity to step in and say, is there a better way of having
that kind of dispute resolved? We don't have to leave it up to
the desires of both the representative of the farm worker and

the grower. We can work with this process because it's one that
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is financed by the American taxpayer and therefore regulated by
the Corporation and Congress.

So I think it's a unique area of litigation. I'm sure
that many are winning their cases because by the time they get
to the litigation, they have been through & long road of
communications with these growers, where the growers often are
so frightened by what is involved in terms of the costs of just
paying their lawyer, that they bail out. That's why I think we
should address the issue in some fashion or another in the
McCollum-Stenholm Amendment.

MR. WITTGRAF: Redistricting?

MR . POLGAR: Senator Rudman deesn't see how
redistricting litigation is of any particular use to poor
people, so he's not supportive of the use of legal services
resources on that purpose. Having said that, the perception out
there, especially by many in Congress on my side of the aisle,
that this kind of litigation somehow hurts Republicans is
probably not accurate. I think you're mostly dealing Wwith
voting rights related cases. Probably the concept of voting
rights cases hurts Republicans I don't think washes on
examination.

As to private funds, the senator feels, as I expressed
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earlier on the regulation of private funds, whether or not the
Corporaticon has the authority to act in this area, we will
probably know at some point when the ongoing lawsuit filed
against the Corporation for the regulation issued is finally
adjudicated.

MR, McNULTY: This 1is an area that relates to that
balance I described very well. There may be situations where
the need to address the fundamental questions of the strength to
vote of individuals arises. There is no doubt about that in my
mind.

The guestion, though, again is, do we have something
which is so inherently controversial, so inherently partisan be
the activity of those attorneys that are funded by the American
taxpayer? I think that this is an example of something where
the balance is struck in such a way that we have to reduce
dramatically the possibility of these taxpayer-funded attorneys
being involved in something that strikes the heart of the
community and has such a partisan edge to it.

Furthermore, this has become a very high—-tech area.
if we open the door to -- as 1t currently, I suppose, is -- if
we continue to keep the door open on this litigation, this will

undoubtedly grow. The interesting thing about the Hatch survey
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that took place in the early 80s was that that was only those
who responded to that survey in terms of numbers of programs
that were engaged in redistricting litigation.

Everyone will admit that the 1992 reapportionment
battle is definitely going to be a much more intense battle for
a variety of reasons, but one of which is the fact that this has
become more of a high-tech process in '92. A lot of people will
be getting involved for that reason.

To let the taxpayer-funded lawyers get 1ilnvolved as
well, it seems to me to be an improper way to strike that
balance between serving the poor and at the same time
recognizing the fact that these lawyers are not the same as
privately-funded attorneys.

MR, WITTGRAF: Further restrictions of class action
lawsuits?

MR. POLGAR: The current law or the current
appropriations rider says that each local Board has to have a
policy, and <class actions suits can only be brought in
accordance with that policy. It seems to have worked reasonably
well, at least complaints have gone down a great deal since
1981.

The Board has since 1984 had the authority to adopt

Diversified Reporting Services, Inc.
1511 K STREET, N.W. SUITE 547
WASHINGTON, D.C. 20005
(202) 628-2121




10
11
12
13
14
15
16
17
18
19

20

21
22

93

its own regulation on it, this Board here. Even the last Board
never took it up, which also indicates to me that the system
seems to be working itself pretty well as it stands. In terms
of having the local Board make a decision on each class-action
suit, my instincts tell me that it's impractical, would be very
difficult to work out in practice. Some Boards only meet four
times a year.

It raises all sorts of conflict problems for Beoard
members that they now don't have because they are not involved
in particular decisions on case selection, I should say
potential conflict problems. I'm not sure it would actually
work in practice.

MR. McNULTY: I generally agree with Tom. It's not in
the McCollum-Stenholm amendment. That's simply because I don't
think Mr. McCollum or Mr. Stenholm have become aware of a
significant problem in this area. This goes back -- I'm going
to wear out this balancé thing, but I think this may weigh down
the other side of that balance.

If an attorney out there in the field sees that as
being the most effective and prudent way to pursue a matter and
has followed the procedures that are already in law, that the

fact that that may be an unpopular case because it has
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significant implications because it's a class-action suit, 1is
not something necessarily that we should do anything about.
Therefore, I think that Mr. McCollum would be generally
satisfied where class actions stand right now.

MR. WITTGRAF: Specific application of federal fraud,
theft statutes to LSC grantees or grantees' employees?

MR, POLGAR: I frankly thought they were covered for
the most part. If it needs to be clarified, we don't have any
particular objection to it. The only caveat I'll throw in there
is that in the context of the various McCollum-Stenholm
provisions, there was enough to get Senator Rudman going that
we've never bothered to worry about the particular wording of
this provision.

MR. McNULTY: Well, as a criminal law lawyer, this is
one I have considerable amount of background in. I would say
that the principle that Congress is using now is that where
federal monies go, federal law seems to follow. That Wwas
addressed in the civil rights context with the Civil Rights
Restoration Act.

Private programs in receipt of federal monies, the
terms of their obligations to follow a vwvariety of federal

restrictions seems to be an almost settled issue. I think that
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it's very important when there is a violation of the public
trust regarding the use of these funds; that not only are there
common law theft statutes in every state that would perhaps be
applicable, but the same way we treat any kind. of theft of
federal money or of fraud to receive federal money should cover
the LSC grantees.

I don't mean to quote Mr. Frank incorrectly, but I
recall that when this issue came up in the last oversight
hearing, that he generally reacted in a positive manner. I
would say that the awkwardness we deal with now in terms of the
appropriations process is Jjust that it's difficult to amend
these statutes through an appropriations bill.

We ran into that last year on the House floor. We
actually had to strike -- I'm not sure if you all are aware of
this -- but the McCollum-Stenholm amendment last vear on the
House floor had delete this provision. A point of order was
raised by Congressman Morrison on the House floor.

Fortunately, we had two ready to go. When the Chair
rules in favor of the point of order and struck this provision
on the ground 6f germanenéss, we offered another amendment
immediately that did not have the theft statute in it because it

does become difficult in an appropriations process to amend
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statutes that are substantive provision of, say, Title XVIII.

MR. WITTGRAF: If I understood your first comments
correctly when you said that federal law follows federal
dollars, I was inferring from that that you didn't feel that the
need was compelling. This was a part of the McCollum-Stenholm
package.

MR. McNULTY: Oh, yes. My point for saying that was
that that's why this makes sense, In this case, the federal law
or at least the federal criminal law is not following those
dollars in that same way in terms of the people who are the
direct recipients of that money and are in the position of
public trust to spend that money.

Because they are 501(¢c)(3) or private corporations
does not, I think, reduce the amount of public trust as far as
spending tax dollars. Therefore, federal criminal laws should
apply to them.

MR. WITTGRAF: Earmarking, be it child support
recovery, family law, antidrug activities, areas discussed, of
course, in the context of McCollum-Stenholm, or anything else
such as assistance to the homeless or any other areas?

MR. POLGAR: I'm not persuaded that national

determination of priorities works for every program. Just to
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use the 9th example, rights of the homeless, for New Hampshire
legal assistance to make that a priority of theirs just simply-
- to decide we're going to spend 5 or 10 percent or 2 percent of
their money on it, just simply makes no sense.

In the case of c¢hild support, I would note that it is
a huge -- child support recovery efforts is a huge money maker
for federal and state governments. The federal and state
governments are already spending four times in excess of the
Legal services Corporation budget on child support.

To make that a priority of legal services programs
when the federal and state governments are already spending
about $1.4 billion a yvear on it, plus or minus $100 million, is,
I just think, foolish.

The real problem is that every community, every area
is different. It's very hard to sit here and say what should be
a priority when you're sitting out here. So we instinctively
favor local control.

MR. McNULTY: That's why you really have to have a
procedure. It was in the McCollum~-Stenholm language and will
continue to be. You have to have a procedure where the
Corporation can make that recognition. The grantee simply has

to let the Corporation know that that's not the nature of their
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particular service area so that the Corporation can waive that
requirement. It has to be something to address Tom's concern.

I think earmarking generally is a good idea in going
back to the question of how do you try to push a certain kind of
litigation and try to restrict another kind when that is such a
difficult process to make those distinctions. While I 1like
earmarking, why I think Mr. McCollum and Mr. Stenholm want to
push this idea is that it's a way of encouraging LSC attorneys
to some limited extents.

You have to see, of course, that these percentages are
very limited, to a limited extent encouraging activities 1in
some areas where the Congress would say that this clearly is the
kind of area that we had expectations that Legal Services
attorneys would address, rather than say you can't do these 10
things and assume that solves the problem.

We think that try to identify the list of things that
can't be done, kegp it to somewhat of a minimum in that sense
because you realize that there 1is a need to represent the
clients well, and at the same time try to encourage it in other
areas.

The earmarking, to the limited extent they are, small

percentages in actuality when they get worked out, are useful in
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that way. When we looked at the statistics which showed the
number of cases 1involved 1in child support, we Were very
surprised.

Welreally expected to see a much, much higher level of
involvement in child support cases. That's why we were
persuaded or Mr. McCollum and Mr. Stenholm were persuaded that
child support made sense., Of course, the drug trafficking issue
has a life of its own that you are all, of course, very familiar
with and you've been talking about that this morning.

So that's why that earmarking language came about. I
think that Mr. McCollum and Mr. Stenholm will work vigorously in
the appropriations process to press that concept. To keep it
limited, I see that the upcoming wé have some other ideas. I
don't know where you draw the lines, but obviocusly 1if you
earmark a wide variety of things, then you basically have not
kept that balance and you've dictated to the attorneys every
particular area they should engage in.

So I'm not sure where the line is drawn, but it
certainly has to be minimized in terms of earmarking funds.

MR. POLGAR: One thing on child support we shouldn't
forget here. When a welfare recipient collects child support,

it increase their income and it reduces her welfare. The effect
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of it is that she doesn't gain very much, but the government
gains a lot because of the reduced welfare cost.

As a result, the federal and state governments invest
a great deal of money in child support enforcement efforts as it
relates to welfare recipients. Whether a legal services program
should invest substantial resources in that same area when the
net gain to the client is not all that great but the net gain
to the federal government is, I'm not sure that given the
Corporation's mission, that that is a very helpful way to go.

MR. McNULTY: Your response to that simply is
taxpayer-funded lawyers serving the interest of the government
makes a lot of sense 1in that holding fathers or mothers
accountable for their requirements to support their own
children, and if that, in fact, assists in a budget deficit era
relieving some of that obligation, I think that makes a
tremendous amount of sense that that policy be pursued.

MR. WITTGRAF: Set way for earmarking into competitive
bidding?

MR. POLGAR: I could write a book on this. The short
answer 1s that we're in a stage right now where competitive
bidding is a two-word phrase. I don't know what it means when

it gets translated 1into practice. I see a plan for the
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implementation of competitive bidding. It would be a lot easier
to pass judgment on it.

The current law says that the Board is going to have
to develop and implement a system, so you have to come up with a
plan. 1I've thrown the one caveat there that you may not be able
to implement a reasonable plan without coming back to us for
more legislation, especially as it relates to defunding and bar
composition requirements. There may be some other things I
haven't thought of.

It's very hard to have a'%iew on the concepts. If it
works, if somebody has a plan: and it would work, presumably
competition brings down the cost. If the plan doesn't work,
then well -- if you can't come up with a good plan, then you
can't do it.

MR. McNULTY: Competition for Mr. McCollum is a little
bit like private funds is for Senator Rudman. It's one of the
issues that -- it's probably the issue that Mr. McCellum is most
committed to and will forcefully work for him in his days
remaining in Congress, however long they might be.

I have briefed dozens of members on legal services
issues. Every time I describe presumptive refunding to a member

of Congress, his jaw or her jaw drops. They can't believe that
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that is the nature of the law with regard to those who receive
grants.

It runs so¢ contrary to the general nature of the
markets effect, the kind of human nature recognition of what it
means to be insured of continued funding, that it's compelling.
I think Mr. McCollum feels that in time, and he's already made
some progress in the sense that your confirmation under the law,
the appropriations bill, will trigger the movement towards
competition.

Mr. McCollum feels that that case can be made
successfully in the United States Congress for some kind of
competitive model. Now Tom's right, that competition in legal
services 1is a very, very complicated thing. I know that the
discussions over what the criteria will be for awarding a grant
will be the most heated, probably, discussions in the history of
this program should the day come that that begins to work itself
out.

So I don't think that it's a simple thing. I just
think it's the right thing to do to have competition. That's
what I think that most members will recognize and then the task
will be -~ I would love to see the processes go far enough Jjust

to see the task get underway so that the process of working out
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a model which will take into consideration all these various
delivery models and how it is that the United States Government
can get the biggest bang for its buck as it funds attorneys out
there to serve poor individuals, that that process be developed.

So competition 1is one that I am very optimistic about
as far as the way the United States Congress is going to react
to this however long it takes. As you may know, Mr. McCollum is
adding this back in to his amendment. That 1is, we hope
sincerely that your confirmation does take place soon.

He's going to make the argument on the House floor
this year that waiting for the Board to be confirmed as that
relates to competition Jjust can't go on. We need to start
moving on this competition issue ASAP. So I think the
competition is just a question of time, When the time comes, I
know it will be very hard work.

MR. WITTGRAF: Beyond broad concept of competitive
bidding, any comments, either of you, on delivery systems other
than the staff attorney model?

MR. POLGAR: The one comment that comes to my mind--—
of course, I'm always willing to exXperiment with new mechanisms.
Quite honestly, certainly in terms of efficiency, as long as

salary levels for legal services attorneys are as low as they
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are, it's going to be very, very difficult for any other form of
delivery system to compete on a cost basis with them.

MR. McNULTY: Delivery systems are something that are
steeped in the ideological split on this subject. Those who are
very committed to the staff attorney model have a particular
view of what the Corporation should be doing in a very
fundamental sense in terms of social, political wvision.

Thogse who are interested in the kind of voucher,
adjudicare, private attorney models, usually loock at it more
from an economic standpoint and are not as interested or even in
agreement with the fundamental, social, political visions of the
staff attorney.

That's the problem with this whole debate. When a
study was done of delivery models in the late 70s, the
perspective on what works from the vision and purpose of Legal
Services Corporation found its way really into that study. I
think any study done of delivery models will be affected by
that.

If the current staff were to do a study of delivery
models, it would come out a different way for the same sort of
philosophical reasons that it came out the way it did in the

70s. I think that those different delivery models have shown
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themselves to have some merit. The fact that we don't know more
about them is because we've really been locked inte a staff
attorney model. I know that Mr. MeCollum and other minority
members and some majority members in the House would be quite
interested.

We Jjust received a letter the other day from
Congressman Bill Emerson to Mr. McCollum, actually it was a
couple months ago, where he wrote a two-page letter, quite
detailed, advocating for adijudicare model to Mr. McCollum. It
showed the level of interest at least one member had in some
other ideas. I think those ideas would probably expand if there
was a climate for expanding them.

I think competition would preobably provide that
climate because then people could come forward and say here's a
model for delivery and services that I've developed. I think
it could get more done with it than the model that is currently
serving in my area. That's the kind of healthy experimentation
that Mr. McCellum would like to encourage.

MR. POLGAR: The big thing here is not trying to find
new ways of delivering services. There are other ways to do it.
The Corporation, incidentally, has gotten most of the money it

has asked for over the last number of years to experiment. When
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crunch time comes and you're trying to develop a mechanism, you
take a lawyer who gets paid $50 an hour, which is very, very low
wages, he works 1000 hours in a given yvear. That's half a year
of billable hours. He's making $50,000.

There are very few private attorneys that only charge
$50 an hour and only have 1000 hours of work a year. Probably
not two percent of the LSC attorneys around the country make
that $50,000 a year. Don't talk ideology. Let's think in terms
of cost. It's going to be very, very difficult to compete with
the staff attorney system.

MR, McNULTY: I agree with that.

MR, WITTGRAF: Don't forget in that $50 an hour, vou
have to take off somewhere between one-third or forty to fifty
percent for the cost of overhead. It's not $50 1into the
lawyer's pocket.

MR. POLGAR: I understand that.

MR, WITTGRAF: Well, I appreciate Tom's point. That's
why I think we have to have some time to see how they might
develop. It probably involves some creativity in the areas way
of servicing as well. Yet the servicing has to be excellent.
So that's where it becomes a challenge.

One of the things that I very much lost in all this—--
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and I think it shouldn't be =-- is that those who are serving

right now in staff attorney models, are very dedicated
individuals. That's a big asset. I think that the
Corporation, whatever way it works out a competition framework,
should really take into consideration that these are, by and
large, some tremendous public servants in a time of sort of an
"L.A, Law" attitude towards lawyers.

Legal Services staff attorneys, I think, are heros.
These are people who work for very low salary, generally
speaking, and yet do it because they have a sense of vision and
commitment. That's a wonderful thing. I think we need to
really not try to discourage that by any means. The competition
program will have to be sensitive to that fact that those kinds
of public servants, those people who are out there on the front
lines are serving.

The unfortunate thing over the 80s and all this battle
over ideology and so forth, they have been really lost in the
process because they are just unsung heros who have bypassed big
law firms and $70,000 a year starting salaries to make this kind
of commitment to the needs of the poor. That has to be
appreciated and worked into any kind of framework for

competition in other models.
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MR. WITTGRAF: I'm afraid we're going to start
imposing significantly on your respective schedules. The Board
members have been sitting patiently and I know have a number of
gquestions and comments. As we look just at the last several
things on the list, PAI, private attorney involvement, alternate
dispute resolution, the mandatory sharing of fee-generating
cases or the possibility or need £for greater c¢lient input,
things that are, by and large, outside the reform debate that
has occurred in the last vear or two, do either of yvou want to
make any comments on either of those?

MR. POLGAR: I don't have vVvery strong View ©On
expanding PAI, but before anybody expands PAI, I think you need
to make sure that in the process you're not reducing the
availability of supply of legal services. That would sort of be
my one caution.

It's one thing -- they have to spend 12 1/2 percent of
their grant now on private attorneys. If you expand that, are
you just cutting the supply of legal services? That would be
the first guestion that would come to my mind.

The question of sharing fee-generating cases is a
very, very controversial issue, I think. I'll just pass on it

for now in the interest of time. I don't have very strong .;aws
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on either alternative dispute, the other thing here, or on
greater client input.

On the alternative dispute resolution, I'd simply say
again that we would look 1long and hard at burdening LSC
attorneys with some sort of procedural requirements not imposed
of attorneys generally.

MR. McNULTY: I think that's a very fair observation
and one that we would generally agree with, teco, in terms of
how ADR might affect them. I think that ADR has only limited
usefulness for that reason, but that's something that -- both
PAI and ADR are something that competition again might address.

I will say something very quickly about fee-generating
cases. I think it's a good idea to have this regulation. I
think that to the extent that the availability of fees would
skew the priorities of a program, that this regulation would
address that or at least is attempting to address that.

I think that's the kind of involvement the Corporation
should have in the delivery of legal services. Fee-generating
cases in regulation make some sense that way.

MR. POLGAR: Oh, I should say on fee generating, there
is an appropriations rider on it.

MR. McNULTY: Right.
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MR. POLGAR: Don't forget about it.

MR. McNULTY: There's one on everything.

MR. WITTGRAF: One final question. This is the third
time this board has met; one day February 1l2th, two days March
26th and 27th, and now one day on April 30th. The law, of
course, only talks about the need for gquarterly meetings, just
four a year. At least we've embarked since February on what is
more or less a monthly schedule and anticipate tentatively
carrying that through the year.

EFEach of vou has, in different ways, been involved
probably far more with Legal Services Corpeoration and Legal
Services program, the grantees than the 10 of us were here, 11
counting Mr. Suarez.

Any thoughts that either of you have particularly as
we look at reauthorization on how better a Board oversight such
as ours, be it meeting 4 times a year or as much as 10 or 12
times a year, can provide better oversight or is this structure
under which we exist since 1974 even realistic?

MR. POLGAR: Well, in a sense, I will say it serves
its purpose. The structure of the Corporation -- now this is
long before I ever, frankly, even heard of the Legal Services

Corporation, but if you go back to the early 70s, there is a
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person in charge of this program when it was within the Office
of Economic Opportunity.

He was put in charge, hated the program, was going to
tear it down by hook or by crook. This structure was created by
Congress then with the deliberate intent of making sure that no
one person could ever do such a thing again. It's worked. So,
from that standpoint, persuading a lot of people on the Hill
that they ought to change it is going to be a very, very
difficult road to hoe.

As a general proposition in terms of efficiency of
running something, I hold to the theory that the fewer people
you have involved, the more efficient result it is. That's not
a very helpful answer.

MR, WITTGRAF: You don't see any particular concern or
skepticism in your Congressional contacts with the so-called
corporate structure that exists?

MR. POLGAR: I haven't thought it out very much. I
den't see any, no. I'm certainly not concerned about its
constitutionality. It's never crossed our mind. I would say
that to the extent that the Board addresses some admittedly
difficult issues down the road, to the extent it c¢an reach

consensus among itself before it acts, it's a very useful thing.
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When you have 6 to 5 votes repeatedly, it's just an
invitation for Congress to come in and referee the issue. Six
to five in a parliamentary sense, sure one sSide won and the
other side lost. To us it's a 50-50 split Board. So, to the
extent you can work things out, produce a consensus and then
take the position, I think it would have much more forece than
the last Board ever had because of the divisions that they
couldn't resoive.

MR. McNULTY: Mr. Chairman, I would say that there is
talk from time to time about the corporate structure, whether or
not it's the best way to go. The independence from the
executive, the idea of folding into the Department of Justice,
those ideas circulate. They have some interest to them, but I
don't think they are of any kind of significant interest that
they will see substantial attention in the future.

Mr. McCollum has not chosen to invest his time and
effort into that area of reform in terms of the structure
itself for the simple reason that it's probably not likely to be
time efficient for him, given the lack of a mandate to change.
I would say to your question; though, the other way, you may not
have been asking this directly in a sense of the idea of coming

together and having meetings. This is a very necessary step.

Diversified Reporting Services, Inc.
1611 K STREET, N.W. SUITE 547
WASHINGTON, D.C. 20005
(202) 628-2121




'&,/

10
11
12
13
14
15
16
17
18
19

.20

21
22

113

What I would really urge, for what it's worth, is a
very active involvement in getting around the country to be with
the programs themselves, each Board member doing that in
whatever way is possible, and not being surrounded by simply the
sort of Washington folks on this thing, both on the corporate
staff and those who are advocates for the program.

When I walked into the room today, many of the same
folks were here when I worked in 1985 and were here before I
was. Even though the staff changes, the staff carries the same
issues that were issues we were pushing in those days. I think
there's a kind of stalemate in that back and forth that needs to
be broken in some manner or another.

I think it might be by each of you going out and
becoming very familiar with the grantees, what they are doing,
what their concerns are with the communities and the
frustrations that might exist in terms of activities of program
and trving to rise beyond the kind of sort of professional
lobbying from both sides that really give, I am sure, a pounding
with since you've come on board.

MR. WITTGRAF: I am going to open it up now. Before I
do, thank you very much to both of you for preparing and taking

so much time this morning. We sincerely appreciate it., I think

Biversified Reporting Services, Inc.
1511 K STREET, N.W. SUITE 547
WASHINGTON, D.C. 20005
(202) 628-2121




10
11
12
13
14
15
16
17
18
18
20
21
22

114
we're all that much more knowledgeable as a result. As we said,
last month when we had a day plus hearings -- we're very much at
the beginning of our learning curve.

The questions we're asking today are Jjust tentative
guestions. Forgive us if they appear to be ignorant questions,
but we do need your assistance in helping us understand from
whence we cometh and then to help give us some idea of where we
might be going.

Mr. Collins?

MR. COLLINS: First, on the guestion of procedure.
We are scheduled to have lunch, Mr. Chairman, from 12:00 to
1:00. I would love to spend as much time as possible with these
gentlemen. I really do appreciate vyour willingness to come
here.

MR. WITTGRAF: 1I'll defer for a moment to the two of
them. I do think each of them has commitments this afternoon.
I suspect we're best off moving on. Let me see what they want
to say for just a minute, Mr. Collins.

MR. POLGAR: I have time.

MR. WITTGRAF: The Chair would see two options; one
would be about a 45-minute lunch break and then a continuation,

the other would be simply to continue on for the next 45 minutes
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or so. What is the preference of the witnesses?

MR. POLGAR: I hate to do it, but in that choice I
would prefer to continue on.

MR. McNULTY: I'm sorry. The idea of taking a break,
and coming back, though, was probably not something that was in
our schedule.

MR. WITTGRAF: That's correct,

MR. POLGAR: Let me say I prefer it one way. I'11
stick if you want to each first and come back. Last week--
you've probably been told this. That's preobably why you're
asking the guestion -- I made the comment that I had to be out
of here by 1:00.

The reason I made that comment, which related to a
committee meeting tomorrow, the agenda item was yanked. So I'm
not quite under the constraints that I indicated I was to your
staff last week.

MR. WITTGRAF: Mr. McNulty, it would be difficult for
you to stay into the afternoon; is that correct?

MR. McNULTY: Well, it probably would.

MR. WITTGRAF: If we were to break until 1:00 and then
continue with you gentlemen from 1:00 to 2:00, is that feasible?

MR. McNULTY: Well, I don't want to be the problem in
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AFTERNOON SESSION
(1:27 p.m.)

CHAIRMAN WITTGRAF: Ladies and gentlemen, we are ready
to proceed. At this time the chair recognizes Mr. Dana for any
questions or comments he has of our two witnesses. Mr. Dana.

MR. DANA: Thank you, Mr. Chairman. I had a guestion
concerning the current restrictions on the expenditure of funds,
number 24. It says that the "New rules and regulations are
revisions to existing rules and regulations adopted by this
board after October 1, 1989, shall not become effective until
October 1, 1990.7

It speaks in terms of rules and regulations. What is
the difference between a rule and a regulation? I know what a
regulation is, I guess I don’t know what a rule is.

MR. POLGAR: It’s just regulations. I’m looking --

MR. DANA: In the statute itself it talks about rules
or regulations.

MR. POLGAR: The answer to the question 1s we’re
basically talking regulations, we’re talking policy decisions
made by the board. I think the rules or regulations is almost a
standard phrase because some agencies call what they rules, some

agencies call it regulation. When you’re legislating on this
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stuff, and I don’t just mean on Legal Services, you frequently
just end of with the term rules or regulations is the answer to
the cuestion.

MR. DANA: Thank you. Paul, you indicated that vou
thought 1010 C or the private funds, the use of private funds by
1LSC grantees was unworkable. Tom, vyou indicated that vyou
thought the proposals for timekeeping were not very helpful and
didn’t see any real use for it.

It seems to me that the principal advantage in the
timekeeping suggestions is so that we can accurately answer the
concerns of those in Congress who don’t like to see private
funds used to do what Congress doesn‘t want them to do with
them, so we are able to distinguish between who is doing what
with whose dollars.

Right now my understanding is 1f the federal
government gives LSC grantees to do certain things like the
Older Americans aAct, or a state govérnment gives to an LSC to do
things that are prohibited by Congress, that that’s perfectly
all right and either Congress or a state government can impose
these things.

All of the programs don’t have any problenm

distinguishing what pot is being used, but my problem is I’m not
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sure how they do it without timekeeping.

MR. POLGAR: There’s a couple of answers to that
guestion. First, programs to some extent do keep time now. If
there’s any kind of a billable case, a fee generating case, for
example, they have to keep time. 1In terms of any lobbying they
do with their LSC money, and there is some permitted, they have
to keep time.

They also have to keep a number of other financial
records to satiéfy both the Legal Services Corporation itself,
as well as other grantees. We had a situation in 1980 -- it was
just one of many examples, but the New Hampshire Catholic
Charities used to, I don’t think they still do, gave an annual
grant to New Hampshire Legal Assistance and they had to account
for how they used the money and go back and Jjustify themselves
to the donor down the road.

In the case of a lot of sources of funds which are
recurring annual sources, be it IOLTA or United Way, the funds
will get cut off if you don’t demonstrate to the source that the
money is being used adequately.

MR. DANA: Wouldn’t timekeeping assist in that
endeavor?

MR. POLGAR: Timekeeping would probably assist in
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that, might assist in that endeavor, but at what cost in terms
of implementation. I don’t want to sit here and say that
senator Rudman is unalterably opposed to timekeeping. When we
were dealing with this a few years ago, we were dealing with a
regulation with the program said -- I don’t recall, and I don't
have the number here with me -- would cost them approximately $8
million a year to run, an annual cost not getting into the one-
time start-up costs.

At the time that was about three percent, four percent
of their annual budget. We were saying what additional
information are you going to generate that justifies imposing
that kind of burden on the programs. Our instinct was that
absent a positive showing of useful information, the existing
standards for segregation of funds and accounting ~- accounting
is not the right word, but I’1ll use it -~ accounting of costs
and what paid for what and so forth, just seemed to us adequate.

Somebedy can make a case that there is a use for that
cost or 1if somebody can make a case, because I remember the
Corporation said that $8 million estimate was ridiculous, it
won’t cost them more than a $1 million or $1.5 million to do it
annually in terms of timekeeping. So if somebody can Jjustify

that the benefit exceeds the cost, whatever the cost is, it’s a
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whole different scenario.

MR. DANA: Okay. Under AWPA, moving to that briefly,
have either of you considered in lieu of the proposals that are
in Congressman McCollum’s amendment, the McCollum-Stenholm
amendment, have you considered recommending that the Equal
Access to Justice Act apply to LSC funds such that in effect a
farmer who was sued and there was not substantial justification
for the lawsuit get his attorneys’ fees paid by the LSC grantee?

MR. McNULTY: Well, I guess I should say that first of
all, no, we haven’t given it that much thought. One reason why
we may not have given it much thought is that the approach we'’ve
taken to this issue has been more of a procedural matter in
terms of the resolution of a dispute that exists on that
particular land or with regard to that enployment, contract
employment.

As contrasted with the legitimacy or the correctness
of the violation, as I understand these cases, and I’ve had
many, many meetings with individuals who are the growers, at
least from that side of it, in many cases they don’t say that
there hasn’t been a violation of the statutory provisions
regarding hour, wage and the other issues involved, so much as

they make a claim or they raise the concerns about the way in
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which that violation was pursued and the way in which they had
to deal with the problem.

My experience has been as I have talked to these
growers, at least when they come and talk to those of us on the
Hill, +they make a recognition of the fact that violations
certainly occur, but that it’s the way in which those violations
are addressed 1is a very costly, counterproductive process. So
the amendment had the intention of focusing on the process for
resolving the dispute as opposed to the legitimacy of the
dispute itself.

MR. DANA: The Farm Bureau policies for 1990, have
been distributed to us and their proposal 2C on this sheet calls
for amendment to either prohibit Legal Services attorneys and
groups from filing for or receiving costs or legal costs from
defendants, or to permit successful defendants to file for and
réceive court and legal costs from the Legal Services groups
that employees the attorneys bringing suit, which is the Equal
Access to Justice Act.

It’s the same vehicle that Congress used to write the
problem of the federal government picking on a tax payer and
losing. A lot of people are concerned about the might makes

right problem in the federal government picking on the tax payer
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or the federal government-financed attorney picking on the small
businessman.
I’'m not sure that the solution that had been employed
in the federal tax area isn’t an appropriate one in the Legal

Services area rather than creating this -- the Stenholm proposal

struck me as making Legal Services attorneys fight their battle

with one arm tied behind their back. Rather than giving a
defendant who is being picked on a way of getting his attorneys
fees back if he prevails and the suit is meritless or nearly so.

MR. McNULTY: I’11l certainly take that suggestion back
to Mr. McCellum and discuss it with him.

MR. DANA: The chairman indicated that we mneet
theoretically four times a year and recently on a monthly basis
and we’re trying hard to learn what it is that we’re up to. I
am, as I indicated at 1lunch, a 1little concerned about the
language in the current statute that we’re operating under, the
appropriations statute, which indicates that should we actually
be nominated, and better yet confirmed, that on October 1 we
have to implement a competition model for all programs in this
nation.

It’s my understanding that we have done pilot proiects

over the last ten years and some of those projects we have
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internally studied but the final reporté aren’t even done yet.
I am frankly concerned about, although I’m generally supportive
of its flooring competition and using it where it would improve
the delivery of ILegal Services, and I think it would in some
cases, that’s just my instinct.

We don‘’t have any, at least this board, hasn’t had a
chance to study anything, and to implement it on October 1 is a
prescription for disaster. If we aren’t going to have a
reauthorization bill, I would give serious thought to giving us
some time to a, study and perhaps test and permit us to
implement on a very tentative basis so we don’t, to use a
phrase, throw the baby out with the bath water and/or harm the
Legal Services programs and the lawyers that you spoke so
glowingly about in your presentation.

MR. McNULTY: I appreciate that and, as I say, we are
going to pursue it this year, but I think you make a very
reasonable suggestion, as I said earlier, that the competition
in a practical sense working out the framework for initiating
that program was going to be a very complex process and it’s
going to take time. I think_that Mr. McCollum and Mr. Stenholm
would recognize that and we will certainly make sure that the

language that is in the amendment is realistic in that regard.
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MR. POLGAR: I personally don’t think you have to
implement anything on October 1. I think the statute says you
shall develop and implement. There is no -- even the original
version on the language said develop and implement after
September 30, 1989, so it was a not-before-date, it wasn’t a
date by which it had to be done.

I personally don’t think you can do it. The
corporation is now restricted in terms of what it can do even to
implement such a system until the board is confirmed and let’s
assume things work smoothly in the Senate, which is never a safe
assumption you’re dealing with the U.S. Senate.

If you’re confirmed next month, you can’t put it in
place in three months, it’s not possible. We dropped out the
date in the last go around, so now it just says, YA confirmed
board shall develop and implement.

MR. McNULTY: Also I’11 just add onte that, as you may
know it preceded your arrival there was another hot debate over
the question of how much on that could be done at this time to
develop it. I believe Senator Rudman was concerned about the
last board taking any action at all, at least any significant
action to put anything together which would them be used when

the power to actually award bids, grants competitively went into
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place.

So there is going to be a need, as a result of that
dispute, over a new development, obviously.

MR. DANA: Mr. Chairman, I have some other questions,
but I‘ve taken up too much time. ‘

CHAIRMAN WITTGRAF: Mr. Erlenborn.

MR. ERLENBORN: Just to finish wup on that 1last
question, these several limitations that have been adopted in
the annual appropriation process are only valid for the fiscal
year for which they’re adopted, are they not, so that whatever
was adopted in the past has a limitation on the appropriation
would expire October 1st and would have to be reenacted to be
effective in the next fiscal year.

MR. POLGAR: As a general proposition, that;s correct.

MR. ERLENBORN: As ﬁo timekeeping I think I would echo
what my colleague has said that there may be some usefulness to
timekeeping in some situations. I'‘m afraid often when we’re
discussing some of these topics each of us has a model in ming,
and when we say timekeeping it might mean different things to
different people. I would say that it could be very useful to
make certain that if there is the allegation that LSC funds were

used improperly and the grantee said, no those were private
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funds, that if they had records to show the time spent on these
different projects with the different limitations and how they
were funded, I think it could be very useful.

As I wunderstand it this board is supposed to be
looking at some models for timekeeping to come up with some
suggestions as to how this might be done.

Do we have that legislative instruction?

MR. POLGAR: ©No. I think it’s probably fair to say
the board has a free hand on timekeeping, with the proviso that
if it’s going to do something, at least in the context of this
fiscal year, it has to do it by regulation. That’s another way
of saying the staff of the corporation can’t do it, the bocard
has to do it, at least that was the intent of the provision.

Beyond that, I mean, speaking for my senator, I don’t
think he’s either encouraging it or discouraging it. He
discouraged prior efforts because he didn’t think a case had
been made that the benefit exceeded the cost as someone who has
addressed the subject in both public and private practice, he
just has a rather visceral dislike for it.

So it’s really up to you, subject to the only
constraint that it‘’s got to be by regulation.

MR. ERLENBORN: I can understand his visceral dislike,
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as one who has to keep time records. I really hate to do it
until it comes time to send out the bills and I’m glad I 4id.

As to class actions, Paul, did I understand you to say
that there is nething in the current McCollum-Stenholm amendment
or series of amendments that addresses class actions?

MR. McNULTY: That’s Correct.

MR. ERLENBORN: There was in the past, was there not,
or was that just talk of that?

MR. McNULTY: I think we may be talking about -- I
think I know what we’re discussing here, I was confused by the
terminology. There is a provision, and this may be what we’re
describing and Tom can interject here, the provision that
concerns the contrecl, the board with regard to the priority
setting and even the gquestion that reaches to case selection.
In that sense it certainly impacts class action suits as well.

I know that’s a very controversial provision, the idea
that the board of directors has some kind of direct say or
impact on specific cases, and that must be the common issue here
we’re talking about. I'm sorry, I should have been more
careful, just the word "class action" The word "class action™
doesn’t appear in that language, and that’s what threw me off.

Is that what you were thinking of, Tom, when you said
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it’s in there?

MR. POLGAR: I think it was direct. My recollection
could be wrong, but I remember there being a provision in the FY
90 -- in the amendment his congressman offered last fall which
said that on class action suits you were going to have to make a
-- the board was going to have to make the decision on whether
to take on each case and then on each significant stage int eh
litigation the board was going to have to approve it.

MR. ERLENBORN: When you say board did you mean the
local?

MR. POLGAR: The local board.

MR. ERLENBORN: The local board, yes.

MR. McNULTY: I'm sorry, I don’t have the amendment
with me right now and my memory right now has faded on this. I
thought it was a more general, limiting language. I’ll have to
just go look at the amendment.

MR. ERLENBORN: Do you know if that language that Tom
was describing if that will be in the current version this year?

MR. McNULTY: Well, I could answer that question in
this way, we haven’t made any changes to it yet. We are working
on some things right now and we may make other changes. In

fact, some of the conversations I’m having here today will
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probably impact the lanquage of the amendment, but I have to go
back and check that one because my memory is so poor on the
language there that I’m not able to be very useful right now.

MR. ERLENBORN: Then lastly as to competitive bidding,
I guess I had a new aspect brought to my attention here when I
appear today at this meeting. So often in the past when I’ve
heard pecple talk about competitive bidding, they begin to talk
about individual attorneys or law firms bidding. 0f course,
that is not necessary what competitive bidding is.

The model for delivery of service could ke -- there
could be several different models, it wouldn't. have to be
individual attorneys or law firms bidding against local Legal
Services groups.

MR. McNULTY: Right.

MR. ERLENBORN: It does seem to me that the current
law, if I understand it correctly, requires a formal procedure
not to refund a program, it’s somewhat analogous to the FCC
license for a radio or television station. It was sort of an
automatic renewal. I don’t know what the current law is today,
but I know there 1s gquite a controversy in Congress about
whether that ought not be changed so that a licengsee would not

have a prior right to the license the next year, but would have
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to.reapply and prove themselves again.

Again, just kind off the top of my head without having
reached a conclusion on this, it almost seems to me that that
would have a salutary effect with grantees. Rather than to¢ be
assured that they were going to be refunded unless some formal
procedure was gone through, but rather that they would have to
annually prove their worth might have a salutary effect. As I
say, I’ve not decided on this yet, but it does kind of appeal to
me.

MR. McNULTY: Well, it’s interesting in a different
climate that concept is, I think as you’ve stated as reasonable
idea. When the climate is such that there is so much conflict
and antagonism on these issues, then of course anything 1like
that is seen more in those terms and it’s seen more as a way of
just defunding programs and so forth and so on.

That’s why it has to be seen in a new context or a new
climate, which this board is really the first step in that
process of developing. I mean, when you look at 1981, the very
fact that Congressman Kastenmeier supported the elimination of
the presumptive refunding language, why?

Not because Congressman Kastenmeier wanted,

necessarily, to do away with section 1100 or whatever the
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section is, but because he and Caldwell Butler had established
such a positive working environment with each other to try to
work out a consensus on Legal Services that that was part of the
give and take of that and Mr. Kastenmeier, I supposed, saw it as
reasonable in the context of a general cooperative relationship
he had developed with Mr. Butler.

I think it’s that kind of climate where guestions like
competition have to be worked out because they do raise so many
difficult problems, but at the same time as a theory apart from
the antagonism it makes great sense. Obviously one of the key
concerns 1is the transition. If a current grantee does not
receive an award to continue to serve, you’ve got c¢lients,
you’ve got people who have to be served, and that has got to bhe
something that is addressed so there is no loss in quality in
service to any one client because of the change of that service
area to someone else. Again another thing which is problematic,
but I don’t think something that can be overcone.

MR. ERLENBORN: Thank you, Mr. Chairman.

CHAIRMAN WITTGRAF: Mr. Hall.

MR. HALL: Thank you, Mr. Chairman. I have only one
thought and it’s a rather fundamental thought on the limiting

the use of private funds that we’ve discussed here today. T
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don’t know if it’s well-founded or not, and I’d like to hear
both of you respond to it.

As a board member of the Legal Services Corporation,
if we have an opportunity to get more money to serve the poor,
it seems 1like we should do that. Maybe that’s where I'm
confused, but it seems like if we take control or have the
ability to take contrel over private funds, that’s what we’re
doing, I almost feel I have an obligation to support that,
especially in light of the fact that we can make exceptions to
funds that go to help the elderly who might not be poor, fund
that go to help battered wives who may not be poor and other
exceptions like we put in the regulation that was passed last
year on this matter.

At that time I just though we’ve got an opportunity to
-- we may be taking away from some people that need it, but our
job is to give it to the poor. Where am I wrong on that? It
tended to make me want to support that particular regulation,
because of that duty.

MR. POLGAR: It’s not a question of whether you’re
trying to divert resources from the poor. If a private group
decildes to issue a grant, make a donation to or issue a grant to

another private nonprofit corporation, which is what the local
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Legal Services programs are, then there they have a relationship
between themselves that they have to work out.

To say that in many instances, say, that you’re going
to restrict the way the money is going to get used, is to say
that they’re not going to get the money in the first place. So
I’'m not sure that you’re succeeding in the goal of getting
greater delivery of services to the poor.

There are also very, very tricky constitutional
ramifications when you start getting into grants or the use of
funds as it relates to expression, which can be both in terms of
litigation in the court room and in terms of even outright
lobbying if private -- New Hampshire Legal Assistance is a
private, nonprofit corporation, this is an actual case, and is
given a grant to lobby, I’m not sure that the federal agency has
the authority to say no.

There, 1n fact, has been cases on this as 1t relates
to public television stations, which the government lost and in
which the public television station was able to persuade the
court that it had a first amendment right to do with the money
as it would. So it’s a very, very tricky area to get into.

Let me add another thing, if you think broader than

Legal Services, and Senator Rudman sits on the Appropriations
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Committee, a lot of people have bright ideas as to how we would
like to control what other people do.

You have an area that’s very, very controversial and
it relates to right to work laws. There is a lot of local
chambers around the country that federal money for job creation
in states where right to work laws are a perennial issue, that’s
not every state but in a lot of states, those same 1local
chambers of commerce are lobbying very, very strongly in favor
of a right to work law.

Now can we or should we try to use the federal job
training funds as leverage to restrict what the local chambers
do? You can work your way through this on issue after issue
after issue. It would be a nightmare if we got into it on the
Hill, who has the votes of the day.

MR. McNULTY: Mr. Hall, I am not sure if I fully
understand your point in that you’re saying that the restriction
on private funds would actually -- you supported, is that what
you said?

MR. HALL: I did, and I probably was wrong, but I felt
like it gave more money to help the poor, it brought it a
greater class of eligible poor although it let out other people

whose needs are serious and probably just as sincere, but yet
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they weren’t eligible clients.

MR. McNULTY: I see what you mean.

MR. HALL: Was I wrong?

- MR. McNULTY: No, I’m sorry. I see that point.

MR. HALL: Then I felt if that’s what it does, I have
never understood the constitutional issue. I just look over at
Tim and say, "Can we do this," because I agree with you. It’s a
strange thing to me to find out that we could pick somebody
else’s pocket for own folks, but you know they told me I could,
so I did. I felt I had a duty to it.

MR. McNULTY: I wouldn’t agree with Tom’s analysis of
that constitutional issue. I think there is some amount of -- a
certain amount of debate on that point. It depends on what
precedent you want to look for regarding the ability to bind the
private organization if it accepts federal money. The first
amendment issue is certainly --

MR. HALL: I was just saying on the constitutional
arguments on either side, instead of saying whether or not I
understand them both, I’ll say I understand each of them equally
well. In the meantime, we passed a regulation on it that kind
of got axed. It seemed to me we might have the duty to support

that if it costs more money for the poor.
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MR. McNULTY: 1It‘’s an interesting perspective on it,
that had been the focus so much in thinking about -- we always
normally think of the private funds issue in the context of
trying to get Legal Services attorneys out of certain activities
where they are free to engage as a result of the money being
bound by a federal law. I think you’ve raised an interesting
perspective on that debate.

However, I think it will probakly continue to always
primarily focus on this question of what is done with private
funds, because it does touch probably some of the most
controversial issues that face as even a nation, if you think of
it from the perspeétive, for example, of the abortion and what
can be done with private funds and what cannot be done with the
federal monies. We’re talking about something that strikes as
probably the most controversial chord that exists on the House
or the Senate.

CHAIRMAN WITTGRAF: Ms. Wolbeck?

MS. WOLBECK: I have nothing, thank you.

CHATIRMAN WITTGRAF: Mr. Guinot?

MR. GUINOT: No.

CHAIRMAN WITTGRAF: Ms. Pullen?

MS. PULLEN: No.
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CHAIRMAN WITTGRAF: Mr. Molinari?

MR. MOLINARI: Nothing.

CHAIRMAN WITTGRA¥: Ms. Love?

MS. LOVE: No.

CHAIRMAN WITTGRAF: Mr. Dana?

MR. DANA: Angels rush in.

(Laughter.)

MR. DANA: I was interested in the dialogue between
the two of you on the subject of earmarking in the area of child
support. We have been treated to several emotional speeches on
that subject. I think I understand, correct me if I‘m wrong, is
it true that if we were to spend $20 million on child support
endeavors and we were successful, we would take money from
absent fathers and give that money to state and federal
governments?

MR. POLGAR: To the extent that the mothers who are
being assisted were on welfare, that 1is correct. In fact,
federally funded iawyers are doing that. My recollection is
it’s an entitlement program for the states through the AFDC
program where, to the extent the state is willing to invest in
lawyers to go after people with child support, the federal

government kicks in about 60 percent of the total pot, and $1.4
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billion, I think, this year they’re estimating will be spent on
it.

MR. DANA: We’re spending this money which dwarfs the
money we spend on legal services because it is a way of reducing
the costs to government of this program?

MR. POLGAR: That’s correct. It has now also béen
expanded so that certain pecople who are not on AFDC can access
into the system as long as they’re willing to pay 10 percent of
their collection to the states.

MR. DANA: So if we were to spend this $20 million on
this endeavor, it would, in effect, remove money from what might
be poor fathers and not benefit pocor mothers, but maybe benefit
the taxpayers, did I understand that’s your view?

MR. POLGAR: That’s correct. It would expand, if you
take $20 million as your base, it would expand the existing
effort by something on the order of one percent, one and a half
percent.

MR. DANA: Well, this is being sold to us as a benefit
to poor mothers and children, but they aren’t going to benefit
at all from this, are they?

MR. POLGAR: Not dollar for dellar, but teo the extent

that their award, the court ordered payment, exceeds what
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they’re getting on welfare, you know if I’m getting $200 a month
on welfare and all of a sudden start collecting $500 a month in
child support, then there is a gain to the client, ves.

MR. McNULTY: I would say that I am a little troubled
by this analysis only because I’m not sure if it’s correct to
assume that the parent who is in need of the child support has
actually not benefitted by the collection of that support. Part
of the problem here is that Tom does apparently have some
figures that he’s able to cite.

I have not had a chance to talk to those in practice,
but it strikes me as being a rather unusual conclusion to reach
here that one who is owed child support and does not receive
that child support is actually not better off by receiving it as
opposed to just simply going to the government for that support.

If that were true, it would defy some of the only--
my own personal experiences which I had which were very limited
for a year before I came to Congress where I was working out of
my law school clinic and involved in these kinds of cases and
seeing the kind of anguish of mothers who were in need of that
support, 1if they were so well taken care of by the state, I
would have thought my experience would have been different, it

wasn’t that way.
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So I'm a little surprised by that conclusion.

MR. DANA: I’'m not sure of my conclusion, but that’s
all of the evidence I’ve been hearing would lend me to believe
that this $20 million is not going to help poor mothers and
children, it’s going to help reduce the cost of government. I’m
not sure that it’s being sold as a use of Legal Services money
to help mothers and children. I think I’m sensing the reality
as something else. I just think we ought to be very clear who’s
the beneficiary of this, and if it’s being sold as a way of
reducing the cost of government, then I think Congress ought to
put the $20 million into the $1.4 billion that they’re --

MR. McNULTY: I don’t think I would, at this point,
disagree with Tom’s observation to the extent that child support
obligations are collected, that that reduces the draw upon the
state to, in effect, stand in the place of that support. So if
there is a second benefit and if that’s the way you want to
frame it, I can see that clearly, but to presume that the second
benefit, therefore, somehow makes the first benefit, that is the
parent in need of the child support, I don’t follow the logic of
that it would reduce that benefit at all, if benefits do exist
to that parent, it does also impact the government, there’s no

doubt about it.

Diversified Beporting Services, Inc.
1511 K STREET, N.W. SUITE 643
WASHINGTON, D.C. 20005
(202) 628-2121




R

10

11

12

13

14

15

16

17

13

19

20

21

22

142
MR. POLGAR: I‘'m not saying that I think a woman is
better off receiving child support from her former husband than
she 1is having to fight with the welfare system, that’s not the

value I‘m drawing.

What I was saying that the federal government also
benefits so clearly that through the welfare systems operating
int he states it is investing a great deal of nmoney in it
already, so in the context of setting priorities for local Legal
Services programs looking -- what are the important problems in
all of our towns and counties toc deal with, I don’t think this
is it.

MR. McNULTY: Mr. Houseman and I had a conversaticn
afterwards where he mentioned to me that there may be some child
suppert collected in other contexts of service to clients,
divorces and some other matters, that’s something that we’ll
immediately take a look at. That’s a very good point and we
want to make sure that our earmarking of it is a realistic and
necéssary thing. We went on some -- used information we had
last year that may not have told the entire story.

MS. PULLEN: I think when we talk about the state and
federal governments Keeping some of their welfare benefits by

spending money to get child support collections up in order to
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get women and children off welfare, therefore, LSC doesn’t have
to do anything because everybedy else is already so into this, I
think that we are forgetting a group of people who are poor
encough to be eligible to be LSC clients, yet are not so poor
that they are on welfare.

The eligibility does not match, at 1least the
information that I’ve been told. We serve more pecple than just
those who are on welfare, and those are people who are in a very
marginal position. The fact that we service them indicates that
we don’t think that they have enough money to afferd an attorney
to do this themselves, but they are not getting attention from
the state and federal government helping them do it, because the
state and federal government 1is not benefitting f£from those
collections.

MR. POLGAR: Yes, ma’am, that is correct. There are a
lot of people who are eligible for Legal Services because they
are below the poverty line, which is the thrust of the cutoff,
as I recall, whose income is still toc high to receive welfare.
Those individuals can access, and I’11 get you the details on
the, I’m sorry I don’t have them, but even they can access the
existing federal and state child support mechanism.

MS. PULLEN: But those existing mechanisms do not put
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the priority on those cases that they do on the cases where the
state and federal governments will monetarily benefit from it.

MR. POLGAR: I don’t know the answer to that.

MR. McNULTY: That’s a very good observation, though.

CHATIRMAN WITTGRAF: I have a couple of questions.
From your perspectives, can either of you comment for us on your
sense of the effectiveness of the monitoring, audit and
compliance effort that has been made in recent years by the
Legal Services Corporation on successes, faillures, shortcomings,
opportunities?

MR. POLGAR: I think they’ve invested a great deal of
money in attempting to determine whether or not programs are
complying with the existing regulations, statutes or policies
affecting the grantees. I think there has been virtually no
effort to try to look at a program and evaluate it and see what
it could do better or how it could operate more efficiently or
whether there were problems with their personnel systems in
terms of how they were taking care of their employees, the kinds
of things that go into running an effective and efficient
operation.

In addition, from the stories and from examples have

cited at me, the monitoring audit and compliance effort is so
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geared to finding something wrong and has such an inherent
assumption built into there must be something wrong, that they
are demanding innumerable records and paperwork and making the
programs Jjust Jjump through massive hoops, which are time
consuming and costly to the program in an effort to, sort of
like a fishing expedition, to find it. I guess I would liken it
to discovery in a c¢ivil litigation where you just go rummage
your way through the corporation’s documents to see if you can
find something wrong.

I don’t portend that that’s the whole story, but
that’s certainly the impression I’m getting where I‘m sitting.

MR. McNULTY: I haven’t had any personal involvement
with the monitoring process. For three years when I was here at
the corporation, it was the time when a very significant
transition was occurring as far as the regularity of monitoring
and the speed at which the report would be produced, and that
consumed a lot of my time in terms of congressional relations
satisfying members regarding that.

There was a philosophical change that occurred in
monitoring in the mid to about the mid-‘80s, maybe a little
earlier than that. Once the whole management issue settled down

a bit in terms of the board members, the confirmation, as you
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know, didn’t take place until ‘84, ‘85. So there was a lot of
instability for that reascon in terms of leadership.

Once that settled down, then the process of
monitoring, I think, improved greatly, but it was a difficult
process because a transition had to be made from what was a
monitoring in the former administration by those who were very
sympathetic and inexperienced with Legal Services programs, in
many cases Legal Services attorneys have working with others to
monitor, too, what was then, obviocusly a whole different
administration and a different attitude toward the grantees,
which was much more adversarial and that created a different
kind of approach to monitoring.

That, as you can imagine, brought with it a lot of
different problens. I think that the staff that work in the
monitoring are very professional and hardworking. I know them
from just my time when I was there, and many of them are still
working at that and there is a lot of dedicafion there. I think
they try to work in a personal way the programs.

I can’t deny that Tom makes a good point in the sense
that that full range of development assistance, I don’t know to
what extent that’s being tried today, because I haven’t seen a

typical monitoring team or a typical monitoring report as of
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late.

I think that what I'm most concerned about, though, is
the compliance issue, not so much whether or not there is enough
compliance out there, but the question of how complicated that
is. This goes back to my discussion with Mr. Erlenborn
regarding the issue of competition and defunding. I think that
everyone has to admit that 1980 showed us that a defunding
process under this current law is an enormous task.

I can tell you that that is one thing has impacted Mr.
McCollum significantly and why he’s trying to look at ways of
improving the delivery through competition, because he realizes
how complex it is to defund a program if there are problems. I
think that that’s the concern we have, and I think that probably
it would be reasonable to assume that a majority of the members
of at least the House could be persuaded on that point, that
there is a need to improve that process.

I would only say that the corporation has probably
found themselves in a situation where they don’t dare move
forward in a compliance case unless they have something that’s a
very strong and enough happening there for them maybe to have to
pass over other things simply because the amount of resources

committed to a defunding is enormous, and certainly discourages
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it greatly.

CHAIRMAN WITTGRAF: S0 the so-called math process
logically could and perhaps should be tied to competitive
bidding or to the renewal of the license, to use FCC analogy Mr.
Erlenborn gave, that those could logically go together. I
assume aside from our discussion right now, that’s why nothing
has come up in the congressional process with something that
would strike the two of you hopefully as somewhat reasonable as
we talk about monitoring, audit and compliance on the one hand
and competitive bidding on the other hand.

MR. McNULTY: Yes, but I would say that because a
program has violated a restriction in the act or the riders,
that in and of itself may not be a good reason to assume that
they’re not the best program in that service area in terms of a
competition. So there seems to be a distinction between the
compliance effort and competition. I didn’t mean to blend them
completely.

As you look at individual programs or applicants and
you select one that appears to be the best to serve the eligible
clients in that service area, that observation and that choice
may not be -- and that is something that will have to be worked

out as to how a violation will impact, but a vioclation of the
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rider or something may not negate the fact that they still offer
very wise and careful manner for serving the clients.

So there’s always going to be a need to do oversight
and to deal with problems. Of course, 1if the problem is
egregious that it goes to the point of defunding, then that’s
probably going to be resolved easier in the context of a
competition than it would be to go through the litigation of
defunding.

CHATRMAN WITTGRAF: You’re talking about earmarking.
You both commented and you both gave different perspectives
this morning. Taking some exception, I think, to what Mr,.
Polgar saild, expressing a skepticism toward earmarking as I
understand the history of federally funded 1Legal Services
programs, earmarking has been part and parcel, at least as
particular to Native American and migrant programs, so there is
some history of earmarking.

Maybe instead of the term "earmarking" incentive
funding would be another one, getting at Mr. McNulty’s notion or
Mr. McCollum’s notion that the Congress is particulary concerned
in certain areas, be it child support recovery, perhaps, or
noneligible persons or be it in trying to deal with drug

activity problenms.
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You do acknowledge, Mr. Polgar, that there is some
history of earmarking and would it be more palatable, perhaps
Senator Rudman and some in the Senate if we were talking about
incentives, which might be monies, especially now that we’ve
asked for some additional monies, monies on top of the regular
grants for areas of congressional emphasis on an incentive basis
rather than an obligatory percentage of grantees monies being
used in that way.

MR. POLGAR: There is a history of targeting a portion
of the funds made available to the corporation to target
populations perceived as in need of special services, mainly
Indians and migrants, that was actually a decision made by the
corporation that was just picked up by Congress and enveloped
into the existing laws.

There is no history to my knowledge within a delivery
program, whether I‘m talking about local programs or even
nmigrant and Indian component programs around the country,
telling them what kinds of cases they should focus in on. I’m
net sitting here saying that that’s necessarily a bad idea. I
mean, there’s even language which admittedly is open to
interpretation in the conference report on the State Justice

Commerce Appropriations bill from last year saying all you local
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programs out there, we want you to give greater emphasis on
anti-drug efforts.

What we did not try to do, and certainly Congress
cannot do intelligently, but even may be a problem for you, is
to sit there an say this is the right percentage and lock it in.
That’s where -~ at least based on what we now know, that’s a
very difficult case to make.

CHAIRMAN WITTGRAF: That’s why I was trying to
establish the concept, perhaps, of incentive funding as opposed
to earmarking so it’s not obligatory or mandatory, but could at
the same time reflect a congressicnal emphasis through federal
funds through the funding of grantees for special or incentive
areas.

MR, POLGAR: Certainly and then the national support
centers, of course, are efforts by the corporation to focus in
on the greater emphasis or attention to certain areas of law by
definition, the wveterans project, the consumer law center, the
Western Center on Law and Poverty and so on and so forth.
Several of those are specifically aimed at bringing emphasis to
certain areas.

CHATIRMAN WITTGRAF: One final question from me.

Virtually everything that we’ve talked about today and virtually
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everything that’s been brought to us, I think, in the last few
months has been what kind of strikes me of a restrictive nature;
accountability being a more palatable word, perhaps, than
restriction or restrictive,

I’'m concerned as we look ahead for the ‘90s, having
com through a tumultuous period in this area in the ’80s, what
if any ideas, or what if any information the two of you might be
able to pass on to us in terms of the challenges that do lie
ahead or expectations that members of Congress might have.

I suppose earmarking or incentive funding in some
areas, the areas we’ve been discussing, might be a small step in
that direction, but to the extent you can speak for them are
there members of the Congress who are looking to some
additional things, scme new things, some different things--
competitive bidding might be one -- but if there are other areas
where opportunities lie or where challenges lie that haven’t yet
been brought to our attention and that are in the minds of
certain members of the Congress?

MR. POLGAR: In my view there probably hasn’t been anyi
serious look at the existing structure of the program in over 10‘
years. I don’t mean to say that there aren’t individuals out

there who haven’t given it serious thought and looked at it and

Diversified Reporting Services, Inc.
1511 K STREET, N.W. SUITE 643
WASHINGTON, D.C. 20005
(202) 628-2121




10

11

12

13

14

i5

16

17

18

19

20

21

22

153
thought about it, but by and large they kept their vwviews to
themselves, had positive, forward-looking ideas haven’t been put
out. Nothing along those lines has happened.

In the Senate, I’ve been dealing with this stuff
mostly through the appropriations process. The appropriations
committees, which have jurisdiction essentially over the whole
United States government, are problem solving committees which
don‘t have the time to sit there and give this kind of forward,
"Where should we go from here," view of any program, not Jjust
the Legal Services program. I mean, we deal with problems, we
make yvesterday’s prcblems go away.

If you’re authorizing committees, I think you’ll start
seeing them getting into that. What there hasn’t been is a
debate or focus, where can we go from here. Even within the
components of the corporation is the existing mix of resources
or distribution of resources among the support centers. Is the
existing earmark for Indian programs the right amount, is it too
high, is it too low, even those kinds of more nitty-gritty day
to day questions have not really seriously been looked at.

What Congress has done, what we’ve done through the
appropriations process, is take a steel wall and surrounded the

existing structure and said this is the way it’s going to be,
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it’s not going to change. 1If there’s an area where things can
be done, that’s it. As to what exactly, I don’t have it.

CHATRMAN WITTGRAF: Unfortunately our budget request
for FY 91 reflects, in a sense, that it Xept the sane
allocations that you’ve just referred to and we have not, and
all the work on the subject between the two of you and many of

your colleagues, we have not looked at any kind of

MR. McNULTY: Well, I‘m not very optimistic about the‘

reapportionment.

ability of Congress to do what Tom described and I agree with
Tom that that would certainly be beneficial and is needed. As
Tom was talking I was thinking of other issues unrelated to
Legal Services where you have from time to time some significant‘
shifts in the approach and structure and think forward in that:
sense, and it usually occurs when there is a climate for it to
take place where a majority and a minority member because,
perhaps, one is the chairman and one is the ranking member on a
particular committee, they make a commitment that they’re going
to sit down and really work something out together and they lead
the way in that sense.

|
The experience I’ve just recently gone through is with

regard to the RICO (phonetic) statute where everyone wanted to
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reform, but were not sure how to do it. With Chairman Billy
Hughes of the Crime Subcommittee and Bill McCollum we have just
completed a process of probably close to a year with an entirely
new structure for how RICO will work, much different than all
the other bills that exist.

It’s been a very positive and encouraging thing. The
cooperation has been tremendous and that was the agreement we
had we walked into the process. That’s the only way vyou’re
going to have a real restructure, and that’s going to take some
individuals deciding they’re going to do that. Right now I
don’t really see how that lines up.

I think that short of that kind of very fundamental

rethinking of the issue from a structural perspective, I think

that competition, I know that you said except for competition,
but I really do think that competition is going to be the place
ware in this decade where the most significant reshaping of ISC
will occur.

I think that competition will provide an opportunity
for a consensus on Legal Services finally, because in the past
what we have had is members who are visited by some constituents
and the constituents say, "I was sued and look what happened and

this 1is the situation that occurred following the lawsuit."
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This conservative member, maybe even a moderate member gets
upset and then brings that to the attention of the authorizing
committee or the Appropriations Committee members and says,
"What’s going on here? Why are Legal Services lawyers doing
this?"

Competition will provide a very fine response to that,
which is basically to say, well, <there are restrictions and
those restrictions are being enforced as best they can he, and
that 1is probably point two to this, that monitoring or the
oversight will always have to continue to be there and to be
very effective, and that’s why there’s maybe some tools that
will be necessary to make it better.

You can say, look theirs is a service area, these are
the people that are interested in serving that area and this is
simply the process that the corporation is following. It sort
of takes the corporation out of having to pick sides in terms of
any one legal dispute that the recipient of funds 1s simply
doing what the recipient is permitted to do under law.

The response to that might then be more of going back
to the community and saying does this grantee represent the
consensus of this community or this grantee trying to force an

agenda that is outside of really the community’s general
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interest and so forth.

I think that that’s, perhaps, a better way to resolve
these disputes that have gone on for the last many years. So I
think that’s where the ‘90s are going to focus, more on the
method for delivering services and getting more people involved
in that process, letting more people have an opportunity to say
I'd like to serve this area in a different way and give the
corporation a chance to really think that through.

MR. PCLGAR: Let me add the ability to -- when we talk
about competition, most of us, at least I do, I think buying and
airplane or buying houses or even taking bids on building a road
or a building, competitive bidding in service delivery areas,
ranging from processing Medicare c¢laims for individuals to
public defender work at the state and local level, to delivery
of education services has been fraught with problems where it’s
been tried and also full of controversy.

I’'m not saying it‘’s not workable here, it may well be,
but the concept that competition will make the controversy go
away 1isn’t going to wash, and we have had tremendous problenms.
We had a situation in new Hampshire where Medicare put out the
claims processing for Medicare part B out for bid. They had,

and I won’‘t name the companies involved, but the company that
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had been doing it for years lost the bid to a new company and
three years later we’re still trying to put the damage to repair
the damage that has been done to the ability of the senior
citizens and providers and hospitals in the state to get
reimbursed for services they have provided.

So it’s not an easy thing. To the extent that
competition extends beyond simple how much service can you
deliver for how little money, which 1is what -- and you’re
talking about going beyond that when you start using MAC
standards or how the community views the program or other
nonfinancial elements, you start bringing those into the
competitive bidding process, we’re right back to the ~- I mean,
you’re going to be right in the thick of controversy as people
try to use the competitive bidding system that is designed to
deny funding or insure funding for a favorite group which has
nothing to do with the merit of the service they can provide,
but has to do with the attitudes and the friendships and the
politics of the competing organization.

So competition is not an easy thing to go down, it is
not going to be a very easy thing to implement. To some extent
there will always be some controversy or some headline or sone

powerful person upset about Legal Services.
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You’ve got over 300 programs which probably have over
1,000 offices, maybe 2,000, and 15,000 lawyers natlonwide, many
of them very young, many of them very idealistic, bhecause if
they weren’t very idealistic they wouldn’t take the jobs at the
lower wages, and they are going to periodically going to bring
suits that are just going to drive everybody up a tree.

Some of those suits may be perfectly meritorious suits
from a legal standpoint, but that doesn’t meant that somebody
like me who is sitting there as a politician is saying that’s
ridiculous. So you can never fully shed controversy in Legal
Services. The most you can do 1s develop a reasonable method
for delivering services which keeps the controversy down to a
minimal level, and on that I wish you luck.

CHAIRMAN WITTGRAF: Anyone else? Thank you both very
much for taking so much of your time, we appreciate it.

MR. ERLENBORN: Mr. Chairman, one comment. Let me
thank you for having the thought of inviting these two men here
and thank them for proving that it’s possible to have some
thoughtful and reasoned discourse over these issues, which I
doubted a while ago.

MR. POLGAR: Thank you very much.

CHAIRMAN WITTGRAF: Thank you. We will look forward
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to seeing both of you again.

At this time the Chair is prepared to move to item six
on the agenda. The information from the president and staff
regarding three particular areas of activities, areas which
might even involve some of the controversy of which Tom Polgar
and Paul McNulty spoke.

Mr. President?

MR. WEAR: We have three items on the agenda. The
first is Texas Rural Legal aid. The second, California Rural
Legal Aid. And last, the Community Action Program in New York
city.

If I may, Mr. Chairman, I would like to defer our
action on the program in New YorXk City and take that after, I
think, the next item dealing with personnel since it is really
tied in with that.

Mr. Chairman, as you and the other board members know,
the Corporation has been taking a long and hard look at Texas
Rural Legal Aid with regard to that program’s activity in the
Veterans’ Peace Convey case.

There was a good deal of examination of that program
trying to determine whether or not the program got into that

case without clients and then hustled them up. What motivation
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the program had to get into the case itself? Whether or not the
review of the purported clients as to eligibility was, in fact,
adequate? Whether or not TRLA became involved in this matter in
support of politically motivated activity?

The bottom line, Mr. Chairman, is that it appears that
TRLA got involved in this case without «clients. The
investigators, with the Corporation, have examined those logs
very carefully. It appears that given the sequencing of those
logs that those clients came in to the program and were, in
fact, processed through the intake procedures after the case had
been filed.

It also appears that the analysis as toc eligibility
was both inadequate when these clients were subsequently brought
in and after the suit was filed.

I have given the board, I think, a memorandum that
runs about seven pages long and it details these findings to a
greater extent.

Based upon the staff’s analysis of this situation, I
am going to be sending a letter to Texas Rural Legal Aid
tomorrow advising the program that I am going to reduce their
funding for this calendar year by 9.95 percent as a result of

their activity in this program.
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I take this action reluctantly, because I think that
it is going to have an impact on that program. But I think it
is also important for both the Legal Services community and the
people on Capitel Hill to know and to understand that the
Corporation will, in fact, enforce the rules when those rules
are broken.

I think there 1s a perception in the Legal Services

community that the Corporation won’t enforce the rules, that the

Corporation really doesn’t care, or that we can pull the wool

over the Corporation’s eyes if we dummy up records.

I think that it is very important, Mr. Chairman, for
the Corporation staff to be able to rely on the records and
representations of the programs when we do these compliance
investigations.

The evidence in this case, Mr. Chairman, reveals that
in my view the program made a conscicus attempt to cover up its
actions in this particular case and tried to put the very best
face they could on it. This best face was not justified by the
evidence. I think that that is a real shame and it was one of
the principal things that moved me to take this action that I
have outlined.

Moving on, Mr. Chairman --
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CHAIRMAN WITTGRAF: Are you through with this?

MR. WEAR: Yes, I am.

CHAIRMAN WITTGRAF: The Chairman has at least a
document that has been sent to him in recent days that I think
he needs to share with the board. I am not sure whether members
of the beoard have it or not. Mr. Hall, at least geographically,
may be somewhat closer to this than some of the rest of us.

I have a letter from David &. Hall, executive
director, dated april 27. I guess it indicates that there is a
carbon copy or carbon copies were being sent to board members.

MR, HOUSEMAN: Mr. Chairman, he asked me to hand this
out. He faxed it to me Saturday.

CHAIRMAN WITTGRAF: Fine. Please.

MR. HOUSEMAN: I said I would. I talked to you
earlier about it.

CHAIRMAN WITTGRAF: Yes, sir. The Chair appreciates
the forthright remarks of the president. The Chair is a little
concerned, though, in reading the letter about the equity or the
fairness of the procedure that is about to be undertaken.

The Chair will ask each of the board members to take a
moment to review Mr. Hall’s letter, the copies of which are

being handed to them at this tine.
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It appears to the Chair that the members of the board
have had an opportunity to review Mr. Hall’s letter. Before the
Chair initiates or entertains further discussion on this
subject, the Chair will ask counsel for the Legal Services
Corporation, Mr. Shea, if he would be good enough to summarize
and, if necessary, respond to any gquestions or inquiries
regarding his memo dated April 27, 1990, regarding so-called
adverse actions, alternatives to program defunding.

Does Mr. Shea have a copy of his memo?

MR. SHEA: Sure.

CHAIRMAN WITTGRAF: Do the board members have before
them the memo to which I am referring? It is a meme directed to
the LSC board members from Timothy B. Shea, vice-president and
general counsel, dated April 27, 1990, regarding adverse
actions, alternatives to program defunding.

Before we talk, perhaps, more specifically about Texas
Rural Legal Aid it might be of benefit to the board members for
you to summarize what is in your memo.

Mr. Shea?

MR. SHEA: Thank you, Mr. Chairman. If I may very
briefly. This memorandum is a general discussion of the general

-— the purview of the appropriate incentives and disincentives
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that the Corporation has available to it in order to pursue the
purposes and policies of Legal Services Corporation Act.

As it was readily apparent from the discussion, the
funding discussion we Jjust had, there are both positive
reinforced -- through positive reinforcement the Corporation can
advance certain objectives and, likewise, through sanctions the
Corporation can do that as well.

Here, I think it is well established that in terms of
administrative law that an agency has broad discretion to
fashion in a way that is based on its experience, to fashion
appropriate remedies to deal with viclations of the law that it
administers.

I think it is well established, and as I set out in my
memorandum, that ILSC has considerable authority in implementing
the sanctions that are available, that are established in the
Legal Services Corporation Act, as well as other appropriate
sanctions.

Now, the act mentions what has been referred to
terminations and denials of funding and, likewise, suspensions.
For all of those, it regquires a hearing.

It is important to note that our rules for some time

have contemplated that there are a number of -- that other kinds
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of enforcement actions can be taken. There is a reference to
that effect in 45 CFR, part 16.18. Likewise, for quite some
time it has been clear that the Corporation has implemented a
number of other alternatives to denial of refunding and
termination.

I might add by way of explanation, to some there is
some confusion about the difference between termination and
denial of funding. Termination contemplates the cutting off of
funding during the period of a grant.

In our case, ordinarily it would be during a calendar,
in the middle of a <c¢alendar year. Denial of refunding
contemplates a termination of funding at the beginnihg, that is
a denial of an application for funding.

Now, the action that is proposed here, the less than
ten percent proposal, is a lesser form of a denial of refunding.
I will deal with that in some detail in a moment or two.

I might add there are other tools and they are well
established, both in 1legal services context as well as with
other agencies, that matters such as special grant conditions,
corrective action plans, short-term funding, perhaps fines or
imposition of wvarious sorts of costs, are perfectly acceptable

and appropriate ways of dealing with discrete violations.
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By way of example, a corrective action plan is a
notice to a program that they have some existing violation of
some particular rule or regulation. It prescribes measures that
need to be taken to overcome the problem and might ordinarily
prescribe scme time period in which that needs to be addressed.

These tools I weould urge are fairly standard for
administrative agencies. They are also part of what I would
style, I guess as a general proposition, as progressive
discipline. That is they provide an opportunity for programs to
deal with smaller or discrete problems in an efficient low level
way so that problem are dealt with on the lowest level first and
only if they are not rewedied by that level does the Corporation
move on to what may perhaps be more severe sanctions.

With respect to the issue about less than ten percent,
our regulations in this area are very much along the lines of
the regulations under the Office of Economic Opportunity. Our
statute provides that recipients have an opportunity for hearing
if their application for funding is denied or not addressed.

However, under our rules that only applies if the
denial is ten percent or more. Now, under QEO regulations that
threshold was 20 percent or more. It was clearly contemplated

that the purpose of that was that small denials -- that
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regulation essentially creates a bright line. The bright line
is for our purposes ten percent.

Small denials of refunding don’t trigger the hearing
requirement pursuant to the rule. That was also the case with
respect to OE0O, our predecessor agency. That distinction was
upheld, at least as to OEO, in a Second Circuit opinion.

The purpose of such a procedure, I think, first of
all, in passing on a grant application, I think it is well
established that agencies have more discretion than when they
are dealing with administration of a grant. That is that if
they are looking at a new application they can take a look at
matters such as pass compliance and current and perhaps future
compliance issues.

Likewise, a reduction can appropriately give
recognition to matters that are outside the scope. For
instance, outside the scope of other sorts of remedies.

Here on my memorandum, as I said on page 4, this could
deal with other viclations that are not readily addressable
under existing rules. For instance, there is under part 16.30
of our regulations, the Corporation can recapture funds that
were spent, either for matters that were either improvident or

ineligible.
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If a program served an ineligible client and it could
be so demonstrated in an administrative proceeding, we can
recapture the funds that were allocated +to that activity.
Likewise, 1if they wundertook a purchase that was either
ineligible or overly expensive, whatever the porticons of that
undertaking were that were too expensive, can also be
recaptured.

The reductions, the sanction of a reducticn, of less
than ten percent is explicitly recognized in the regulation
16.23 insofar as it only provides for hearings when the
reduction is ten percent or more.

To the extent then that there is a reduction of 1less
than ten percent, there is no mandate for a hearing. Also, I
might add, there may be an occasion for some other type of paper

hearing in which the matters of whether there are issues of fact

can be aired. Likewise, the notion of what potential violations

are, the program will have an opportunity to be heard in terms

of the application of the Legal Services Corporation Act itself.

So, no trial type hearing is mandated for less than
ten percent denial of refunding. I think some sort of informal

notice and opportunity to be heard ought to transpire. But
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within those parameters the procedure is certainly well within
the parameters of our rule and has been upheld, it is not really
-~ it has been extant in the rules for guite some time, as well
as in the rules of our predecessor agency.

That is a little brief. I hope I wasn’t toc brief.

MR. WEAR: Mr. Chairman?

CHAIRMAN WITTGRAF: Mr. President?

MR. WEAR: Thank you, Mr. Chairman. Mr. Shea, can you
outline the informal hearing process that occurred in this case?
If you need help, Ms. DiSantc can come up and help.

MR. SHEA: I can do it without the benefit of dates.
I believe that by letter of January -- maybe I better ask Emilia
Disanto to come forward. I don’t have all the correspondence in
front of me.

CHATRMAN WITTGRAF: While Ms. DiSanto is coming
forward, I think Mr. Guinot had a question for you, Mr. Shea.

MR. SHEA: Sure.

MR. GUINOT: VYes. Actually I have a lot of guestions.
I +just don’t know if we have time to even talk about all of
them, because I am just fascinated by this situation here.

But if the president imposes a 9., whatever the

percentage, cut, I understand from your presentation that is
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done to in a way not have to get into the idea of a hearing.
Would you describe then what action a beoard is to take or what
is our role in that situation?

MR. SHEA: Well, first of all --

MR. GUINOT: In other words, if the president acts
under the powers given him by his position, all right, and he
imposes a cut of 9. whatever percent, and obviates a reason for
a hearing, assuming that all the other elements of due process
that he would be hearing surely have happened and so on, what is
the role of this board in hearing this?

MR. SHEA: I don’t think the board =--

MR. GUINOT: ©Other than information.

MR. SHEA: I would say it is informatiocnal. The board
need not take any action on this as far as I know.

MR. GUINOT: o©Okay. Can the board take action?

MR. SHEA: I suppose the board could take some action,
surely.

MR. GUINOT: Can the board overrule the president?

MR. SHEA: Well, the board could do a number of
things. That depends I guess on what, on how.

MR. GUINOT: Maybe this is unfair.

MR. SHEA: The board could, for instance, defer. I
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suppose try to defer any action on the matter somehow. It is
hard for me to speculate, I guess. But the answer is it seems
to me the board could certainly deal with the procedure, as well
as the proposal in some ways., Yes.

CHAIRMAN WITTGRAF: Surely you are not saying the
board could not reverse the action of the president?

MR. SHEA: No. I am actually not saying that.

CHAIRMAN WITTGRAF: Good.

(Laughter.)

MR. SHEA: But see, first of all, no action has been
taken as yvet to be perfectly honest.

CHAIRMAN WITTGRAF: I understand. I just want to bé
sure. I wasn’t sure of what you were saying on Mr. Guinot’s
gquestion.

MR. SHEA: I would urge, for instance, by way of fact

-= I don’t think the board should get into fact finding per se.

CHAIRMAN WITTGRAF: That is an opinion subject to the
board’s interpretation of its role.

MR. SHEA: T understand that. That is correct. The
board could well deal with the procedure if you understand ne.

MR. GUINOT: Yes. Okay. Fine. Why don’t we get Ms.
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DiSanto?

CHAIRMAN WITTGRAF: Yes. One of the two of you, I
gathered from Mr. Wear was going to review the exchange of
letters in January and February between --

MR. SHEA: I can do that. I just don’t have the
letters in front of me.

In the late summer of 1989 there was an exchange of
correspondence between the Office of Monitoring, Audit and
Compliance and the program with respect to this case, ILopez
versus Shultz. There was a letter dated July 25, ’89, asking
for documents in connection with the case. By letter of August
5, 1989, TLRA responded.

By letter of September 12, 1989, the Office of
Monitoring, Audit and Compliance forwarded a supplementary
request for information. That was addressed by the program on
September 28, 1989.

By letter of January 19, 1990, President Wear advised
TLRA of his proposal to reduce the grant to TLRA by 9.95 percent
based on the information that was available to the Corporation
at that time. The proposal invited a response to be submitted
within 20 days to deal with the proposal.

The proposal set out the basis for the contemplated
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action in some detail. That was, I think, an eight-page
document if memory serves me. Actually it was an eleven-~page
document setting out the basis for the proposal. It also

invited a response that would deal with both legal issues and
factual issues as well.

By letter of February 9, 1990, TLRA responded with an
opposition and that opposition included a treatment of both the
facts and the applicable law. They also furnished
supplementary materials as I recall, although I don’t have them
available to me now.

Thereafter, the ©0Office of Monitoring, Audit and
Compliance pursued some supplementary facts, both by
correspondence and with interviews.

That is the general scope of the procedure to date.
Now, the --

| CHAIRMAN WITTGRAF: Am I correct in my understanding
that we are talking about $450,000 and change?

MR. SHEA: That is about right.

CHAIRMAN WITTGRAF: Mr. Shea, do you either you or Mr.
Wear recall right off hand, either during the current fiscal
year or for the last calendar year, how many defundings have

been carried through such as the 9.95 percent sanction
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MR, SHEA: Only one. That relates to a national
support center called -- we call it youth law, but I can’t
remember at this moment --

MR. WEAR: National Center for Youth Law.

MR. SHEA: National Center for Youth Law. Thank you.

CHATRMAN WITTGRAF: What 1is the status of that
defunding?

MR. SHEA: Well, first of all, again it was less than
ten percent.

CHAIRMAN WITTGRAF: Yes.

MR. SHEA: And that is under judicial review now in
the United States District Court in California. It was
effectuated and we are funding them at the lower level.

CHAIRMAN WITTGRAF: Subject to some form of court
review?

MR. SHEA: Correct. That is correct.

MR. GUINOT: Did that case come before the board?

CHATRMAN WITTGRAF: No.

MR. SHEA: No, it did not.

CHAIRMAN WITTGRAF: That was the prior -=-

MR. GUINOT: I know, but I just wondered.

CHAIRMAN WITTGRAF: Have you seen this letter dated
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April 27 of this year from David Hall?

MR. SHEA: ©Not up until just a few moments ago. I
will give you a reaction if I may. This item was designated as
not necessarily an action item for the board, because it doesn’t
necessarily -- the president, as far as I know, could take the
action without specific authority of the board.

CHAIRMAN WITTGRAF: Let me make a point and any board
members here can take exception. I as one of the board members
view defunding of 9.95 percent or in this case $450,000 plus
dollars as a significant action by the board. I appreciate, as
I salid a few moments ago, Mr. Wear bringing the matter to our
attention. I think it is also consistent with a resolution that
was passed by this board on the afternocon of Tuesday, March 27th
of this year.

I think it is appropriate, and my directive at this
peoint to Mr, Wear, and tentatively to any successor, will be
that such, what I consider to be major actions, should be
brought before the board for review, if not for approval. This
is being brought before the board for review and as I indicateq,
I, for one, appreciate that.

I am somewhat bothered in turn by Mr. Hall’s letter.

There may be some misunderstanding as he had conversations
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perhaps with Ms. Bozell and with anyone else as to what action
was and what an action item may or may not be.

We have got lengthy written materials here, an
exchange of correspondence from January and February of this
year, but when we are talking about taking away the better part
of a half a million deollars, I, for one, am somewhat reluctant
without giving notice in the form of both sides the opportunity
to be heard.

Wé are talking about relatively few actions like this,
I think it makes board involvement that much more significant.
The board may dJetermine in time +that this is not very
significant, but it is something that is new to this boarda. I
think for one member at least, this member, it is something that
is significant for the board.

The board will ask, unless there 1is objection, that
Mr. Wear put off his decision to give defunding notice of 9.95
percent until our meeting on May 21. At which time Texas Rural
Legal Aid will have an opportunity to make whatever oral
comments it wants on its own behalf and as they certainly
suggested they would like to do in the letter dated April 27.

Is there any objection?

MR. COLLINS: Mr. Chairman?
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CHAIRMAN WITTGRAF: Mr, Collins?

MR. COLLINS: Rather than put i1t in the context of
whether or not I object, I would like to make a few comments
about this.

First of all, it seems that if this organization, and
that includes the president and the board and everyone else
connected with it, is to be anything other than a total paper
tiger, somecne has to be able to take some initiative and some
action.

I think that the president was attempting, and I am
sorry that I wasn’t here during the early part of this colloquy,
was attempting to abide by what we had asked him to do, which
was to advise us of what he was doing.

With respect to the letter, which I read, from Mr.
David Hall, which seems to me to be a self-serving letter, and I
asked Ms. Bozell just a moment ago whether or not he, in fact,
reflected accurately the conversation with her, she answered in
the negative, that he did not. As a matter of fact, she said
that she attempﬁed to couch everything she said to him as I am
not certain, I don’t kneow, I don’t believe..

Am I rephrasing accurately what you told me?

MS. BOZELL: Mr. Collins, I did not know the nature of

Diversified Reporting Services, Inc.
1511 K STREET, N.W. SUITE 643
WASHINGTON, D.C. 20005
(202) 628-2121




140
11
12
13
14
15
16
17
18
19
20
21

22

179

the discussion today with regard to TLRA. I could not be
specific, because I did not have the facts. I did tell Mr. Hall
that to my knowledge it was not a board action item. I also
told him that his presence was not reguired. However, that
other programs had whenever they had been the topic of
discussion seen fit to send representatives. But that he was
under no regquirement to do so.

MR. COLLINS: And you did read this?

MS. BOZELL: Just now.

MR. COLLINS: Yes. This letter reflects a slightly
different conversation than that which you have just related to
us.

MS. BOZELL: That'’s correct,

MR. COLLINS: In other words, you told him that it was
not necessary that the board take any action and you didn’t
anticipate that there --

MS. BOZELL: No. I told him that to my knowledge it
was not a board action item.

MR. COLLINS: And it isn’t.

MS. BOZELL: That’s correct.

MR. COLLINS: And you did nct tell him not to cone.

M5. BOZELL: No.
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MR. COLLINS: He knew that it was going to come up
before the board from our information.

MS. BOZELL: That was the purpose of my call.

MR. COLLINS: He had a perfect right to send somebody
if he chose.

MS. BOZELL: That‘’s correct.

MR. COLLINS: He chose not to.

MS. BOZELL: That’s correct.

MR, COLLINS: I don’t know whether or not we owe Mr.
Hall two or three bites at the apple if he was concerned about
whether or not this was a $400,000 or whatever other monetary
elimination was going to take place. If he was worried about
it, he ought to have been here or had somebody here.

So, I don’t -- I am not entirely sure that we should
be instructing the president to do or not to do something under
these circumstances.

But 1f the sense of what you are saying is that we
want to give Mr., Hall the benefit of the doubt and since he may
have made a mistake in not availing himself of the opportunity
to come here, we are going to be good boys and give him another
chance, that is entirely a different matter.

I do not want to have it portrayed as a review to the
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president.

CHAIRMAN WITTGRAF: I don‘t think it has been. In
fact, I think, Mr. Collins -- and I am not sure how much of the
colloquy you have been present for ~- I think I have on three
occasions so far commended Mr. Wear for, in my judgment, meeting
the spirit of the discussions. In fact, the one resolution that
was adopted by the board in our meeting on March 27th.

Now, I certainly share Mr. Wear’s concern that the
board not be, I think to use his term, a paper tiger. I think
that there is some tension inherent in the relationship between
the board and the program recipients or the grantees. But at
the same time when $450,000 plus dollars is in question, I do
think that it is a significant guestion.

I do think that we ought to at least give the other
side, as it were, the opportunity to be heard. There appears,
be the letter self-serving or not, to be some misunderstanding
in that regard.

This is a serious action as suggested by the fact that
it has only been done once in the last year and when it was
done, it was challenged in court and that challenge awaits
resolution by the court at this time.

I guess in my Jjudgment, it is, among other things,
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being, as you say, being good boys and good girls. With that in
mind, let me ask you if you have objection to my directive to
the president?

MR. COLLINS: No, I don’t have objection. But I think
that there was -- if it is a $400,000 item and he didn’t want to
invest 4 or 85,000 to come up here, 1t 1is a serious
misallocation of his resources also. It just seems to me that
we have got to establish the right to be able to do something.

CHATRMAN WITTGRAF: Mr. Molinari?

MR. MOLINARI: I am not sure if I understood Mr,.
Shea’s statement correctly. What I think I heard you say, Mr.
Shea, was that the procedures of the Corporation were followed,
due notice was gilven to the grantee of this case. All due
process was followed. They were put on notice to the fact that
there could be this kind of measure adopted.

Now, that has Dbeen the Jjudgment rendered and,
therefore, there 1is no further action necessary or to be
contemplated by the board of directors themselves. Is that
accurate? |

MR. SHEA: It is. If I may, thank you for the
oppertunity for trying to elaborate on that. I will tell you

that it is my view that there 1s no other procedure to which
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TRLA is necessarily entitled, which doesn’t mean that the board
may wish to accord them -- the board in its discretion nay
accord some additional procedure. But I think they have been
accorded all the procedure to which they are entitled, first of
all.

Secondly, while it seems to me as well, the board has
every right and every reason to be informed as to both the
factual basis for the action and the legal underpinnings, I
would caution the board against itself trying to undertake this
adjudication.

.That was the reason for my caution against fact
finding per se. I think that rests properly with the president.
The may well wish to get into the matter for procedural and for
policy reasons. I think that is entirely appropriate.

But I think fact finding rests with the president.
Hence, I would caution the board against, in effect, trying to
take on the hearing itself.

MR. MOLINARI: I don’t know that that is anybody’s
intent.

MR. SHEA: Fine.

MR. MOLINARI: There is an allegation of not having

the opportunity to be heard and misrepresentation or no, that
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becomes a matter of semantics. The board may at some point want
to be more involved as a fact finder. That is certainly not my
suggestion.

My suggestion 1is that we have done, at least in the
last three meetings now, given the opportunity to some people
who are aggrieved as they see it in one way or another, the
people with whom we work day in and day out and year in and year
out in the form of grantees, the opportunity to be heard.

MR. SHEA: Certainly.

MR. MOLINARI: Mr. Guinot, Mr. Chairman?

MR. GUINOT: My concern is again that if we decide
that these sanctions or administrative actions, or whatever you
want to call them, are to be reviewed by us, we are, in effect,
managing the Corporation insofar as a very important element of
their work.

I am not saying that perhaps this 1is not a good idea.
I am saying that this is, in fact, what we are docing, because
automatically all of these things will come here.

It would seem to me then that we are going to have to
realize or set up a procedure whereby do they come as a matter
of right or is it a writ of certiorari kind of thing where they

have to ask for a hearing and we say yes or no.
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MR. SHEA: That’s right.

MR. GUINOT: You stated a few minutes ago that you
felt that no acticon was taken. Mr. Wear’s memorandum seems to
me pretty darn close to taking an action. I mean he did say
that he intended to write to them pretty soon.

Having said all that, my main concern is procedure as
to the board. That is what I was asking Mr. Shea before and he
answered it rather well. I mean is there a process by which
these things automatically come up here? Do we merely endorse
what the president does? Do we ratify it? Do we go further and
call for a hearing?

In this case, we have a serious matter, because
obviously Mr. Wear 1is recommending or doing something. Not
recommending, he 1is doing it. We are expected to take some
action. I don’t know what it is, whether it is to ratify it, or
to comply, or to even call him to come up.

| Then this letter comes up in which there is a very
serious situation in which they say that they are being misled.
Ms. Bozell did or did not tell them something that they say
here. That goes against their due process, such as it is, if we
decide that there is such a situation,

We have very many questions to ask ourselves. Who
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decides what an action item is? Does the secretary of the board
talk to the president about what the action items are? all
these elements don’t seem to be here. This is, I think, rather
disquieting.

I would like very much for the litigation to end at
some point, Mr. Chairman. A decision has to be made and then go
from there.

CHAIRMAN WITTGRAF: Mr. Dana?

MR. DANA: We have been -- we have read a memo dated
April 26 to Terrence Wear concerning this subject, but it
doesn’t indicate who drafted the memo. I would like to know who
drafted the memo and whether or not it was shared with TLRA.

MR. WEAR: Mr. Chairman?

CHATRMAN WITTGRAF: Mr. Wear?

MR. WEAR: Thank you, Mr. Chairman. In response to
your question, the memorandum came to me from the staff.
Various individuals worked on it from MAC and the Office of
General Counsel. It was not sent to the Texas Legal Rural Aid
program. Agalin, there 1is no requirement to share internal
documents with the program.

We went through a very extensive, I believe, hearing,

informal hearing, with the program on this starting last year in
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mid summer. We went forward. We had an exchange of letters
this year. We then sent investigators down to the program that
spent approximately five days there at the end of March and have
come back now.

So, I think that the fact finding process done or
handled by the Corporation has been completed. I think, as the
general counsel, has outlined, the board does have an important
role with regard to setting policy. If the board decides that
the Corporation ought not attempt to use this tool as a general
matter, I think that that is an issue for the board.

As to whether or not the tool should be used in
particular cases, because the program is a big program, this
program runs approximately $4.6 willion a vyear from this
Corporation. ‘That is why the percentage decrease is as large as
it is. But it would be the same percentage increase for a
smaller program.

I think that the procedures that we followed have been
more than adequate. The program has had several opportunities
to make its case. I think that it would be a mistake for the
board to embroil itself in each particular dispute with a given
program. That is why the Corporation has a president. That is

why the president is the chilef executive officer,
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I would hope that we would be able to go forward with
this action.

MR. COLLINS: Mr. Chairman?

MR. MOLINARI: Mr. Chairman?

CHATRMAN WITTGRAF: Mr. Molinari?

MR. MOLINARI: I wanted to clear up a gquestion again,
Mr. Shea. I had a conversation with the chairman. My concern
is that by our injecting ourselves as a board into the issue
today where a determination has already been made, we may well
be giving rise to another legal issue that will be the subject
of a court dispute in the future.

If I understood your ruling before or your counselling
to this board, you were strongly suggesting that we do not get
into the facts and stay away from the decision that has been
made.  That is the provence of the chairman -- I mean, the
president rather -- and that due process has been followed in
every case.

MR. SHEA: Well, I -- pardon me.

MR. MOLINARI: My concern, and a very serious concern,
is that by taking any further steps that we may be jeopardizing
the present position of Legal Services Corporation in the

actions taken to date.
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MR. SHEA: Well, let me respond by saying, first of
all, with respect to my advice about the facts, I would urge
that the board not attempt to make any particular fact finding.
The board may nevertheless want to find out for its own purposes
and want to be informed, first of all, without making any fact
finding of its own. All right.

So, that in other words you are may hear differing
views without trying to make any -- we may not take any action
on what collectively the board finds the facts to be. Okay.

With respect to the second matter, that is would the
very fact that the matter was presented to the board, impede any
potential acticn, it is not readily apparent to me that it
would. That may require some attention, I think, but only
perhaps 1in connection with what the board may do in the next--
if it revisits the matter later.

In other words, the beard simply may hear all the
matters and say thank you very much and take absolutely no
action. In which case, I don’t perceive that as effecting any
perspective litigation. If the board were to take an action
then I may have other concerns.

CHAIRMAN WITTGRAF: Mr. Collins?

MOTION
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MR. COLLINS: Mr. cChairman, along the lines that Mr.
Shea was just speaking, therefore I move that we accept the
report of the president.

MR. SHEA: Well, wait a minute. I shouldn’t --

MR. COLLINS: You den’t think we should take that
action? It has been presented to us.

MR. SHEA: With all due respect, and I suppose I
shouldn’t have -- I was too quick to intervene, but I would urge
that the board not, at least at this point, take any action
except it may wish to be more and better informed. I don‘’t
think -- I surely cannot and shouldn’t object to that.

To accept -- to do something that would, in effect,
constitute fact finding, I would urge that yvou not do that.

MR. COLLINS: Well, just a minute, Mr. Shea, no one is
saying anything about fact finding. We have been presented with
a report. The record indicates that the report has been
presented to us. I simply am suggesting that we should indicate
that it has been presented to us and we accept it. We are
recommending no action and we are not telling the president not
to take action. -

MR. ERLENBORN: Mr. Chairman?

CHAIRMAN WITTGRAF: Mr. Erlenborn?
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MR. ERLENBORN: Mr. Chairman, I must admit once again
to being of two minds. This is not an easy issue to address and
find a quick answer to it.

I am very sensitive to the issues raised by Mr.
Guinot. They arise in my mind as well. I don’t think that this
board should become on a regular basis the body to review the
decision of the president that is within his power to make.

Having said that, let me also say that I am a little
troubled by the fact that this is a new device as I understand
it. The use of this 9.95 percent reducticn in funding has not
been utilized for a long time in the past, a long period of
time. It has only actually been implemented once or twice I
believe in the past and proposed in a couple of octher cases.

What bothers me, I think, the most about it is in each
case it is 9.95 percent. It doesn’t appear that the punishment
fits the crime if there is a c¢rime. In the case of Texas Rural
Legal Assistance, as I understand it, the amount that was
expended 1in violation of the rules was under $10,000. The
penalty of $450,000 for a $10,000 illegal expenditure bothers me
considerably.

On the other hand, I am also quite bothered by the

allegation or the finding of fact that TRLA may have engaged in
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what might be described as a cover up. So, I would think that
recovering something more than the illegal expenditure would be
warranted.

But I think what 1is lacking here is any kind of
guidelines for the president or the administration. That 1is
neither his fault, the Corporaticon’s fault or our’s. I think it
is the fact that this 1s a new procedure that had not been
engaged in in the past.

I think what would be helpful, not for fact finding
necessarily, but for this board to determine whether some sort
of general policy or guidelines are warranted and what they
might be. I think it would be helpful to hear Texas Rural Legal
Assistance without making any fact finding as to that case and
then determine whether this board desires guidelines to be given
to the administration and the president for the use of this sort
of sanction in the future.

CHAIRMAN WITTGRAF: The Chairman has asked that
without objection the matter of defunding 9.95 percent of the
Texas Rural Legal Aid be put off by the president until after
our board meeting on Monday, May 21, to allow representatives of
that grantee to make any comments they wish on that occasion.

Is there objection to that directive?
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MR. WEAR: Mr. Chairman, may I ask a question?

CHAIRMAN WITTGRAF: Yes, sir.

MR. WEAR: Thank you, Mr. Chairman. How will the
board function on May 21 in the event there is no objection
raised to your motion?

In the past, in effect, what we have done with regard
to the Pittsburgh program, the Middlesex program, when they have

come in, the board has functioned as a fact finding entity.

They have listened. We have extended in the case of those
programs. We extended Pittsburgh two months while some
negotiations were under way. What role will the beocard play in

this other than fact finding?

CHAIRMAN WITTGRAF: I am not sure what the board will
do. That remains to be seen. I guess my concerns are some of
those described by Mr. Erlenborn and that 1is that this is a
major initiative undertaken. One that we happen not to be
familiar with. Mr. Shea has enlightened us simply with his memo
and his comments regarding the sanctions that are available to
the Legal Services Corporation.

It may well be that we will do nothing as has been
suggested. But I think as we tried to do now, in February and

March and now the end of April, to understand what the nature of
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what our responsibilities either are or might be, this is going
to help us with that process. I am not going to prejudge what we
might or might not do.

But the withdrawal or the defunding of any grantee,
particularly a large grantee, of $450,000 is significant. I am
concerned with that.

I am also concerned with the fact that the agency has
asked to be heard, has been told possibly that there was no need
to be heard. I would like to give them the opportunity to be
heard even if it is only to enlighten us as bcard members as to
the nature of the problem we are dealing with, not because we
are going to make any findings of fact.

Is there objection?

MR. COLLINS: Mr. Chairman, a question, please. If
there was objection and, therefore, the president were to
proceed to initiate this defunding process, how long would that
process take?

MR. WEAR: Mr. Chairman?

CHAIRMAN WITTGRAF: Mr. Wear?

MR, WEAR: Thank you, Mr. Chairman. In response to
the question, Mr. Chairman, the monies are withheld. In the

case of the other program in which this has occurred, a portion
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of the money is withheld each month throughout the remainder of
the year.

So, we would figure out what the amount is. The
Chairman says it is approximately $450,000. We would take that
in equal payments throughout the remainder of this vyear. I
haven’t done the arithmetic and so I don’t know what that amount
would be.

MR. COLLINS: What year are we talking about, the
calendar year?

MR. WEAR: Yes, sir. The calendar year. The program
has a payment due in May, June, July, August, September, October
and November. That 1is, I believe, seven payments. 80, o©one~
seventh of the amount would be taken out of each month.

Mr. Collins, I could begin withholding this money in
May. That would mean that they would be taken out in six
installments instead of seven. It could be done that way.

CHAIRMAN WITTGRAF: Mr. Guinot?

MR, GUINOT: Yes. I will have to object to your
suggestion. I believe that until a decision is made.by the
president we are not an issue. There is no issue between TLRA
and Legal Services.

The record, according to Mr. Shea, of the procedure
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whereby the decision is being arrived at, it seems to be rather
clear that they have had opportunity to be heard on several
occasions.

If the becard decides that the action of the president
in cutting their funding is improper, then that is another
matter. To postpone it and then to listen to the other side,
once again what we are having 1s an evidentiary hearing and
there is no escaping that we are going to have to make some kind
of a decision. Even saying nothing is a decision in itself.

I suggest that we should allow the process to go
forward administratively and then proceed from there.

MR, HALL: Mr. Chairman?

CHAIRMAN WITTGRAF: WMr. Hall?

MR. HALL: You know, some of us might want to make a
motion to alter it or change it in some form or fashion. But I
wouldn’t want to until after I had heard one of my main
concerns, and that is what effect taking $450,000 away from this
program will have on their program and on the people that they
serve.

Where will the money go to and how will we pick up and
continue to serve those that 1s obviously given to this

particular program to serve? That would be a concern of mine.
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It doesn’t seem to be a very good deterrent so far as

CHAIRMAN WITTGRAF: Before we move to Mr. Wear’s
response to that, the Chairman is going to have the board take a
recess until 3:45.

(A brief recess was taken.)

CHAIRMAN WITTGRAF: Before we proceed to item 6B on
the agenda it is my understanding, Mr. President, that you will
be sending out a notice as soon as possible, probably later this
week, to Texas Rural Legal Aid indicating that the 9.95 percent
defunding will be effective for that agency as of June 1 of this
year.

MR. WEAR: Mr. Chairman, I am dgoing to send the
program, Texas Rural Legal Aid, a letter indicating that I am
reducing their funding for this calendar year by 9.95 percent.
But that the reductions will not begin until June 1 of this
year.

The next 1item, Mr. cChairman is item 6B, California
Rural Legal Aid Assistance.

Mr. Chairman, the Corporation’s investigative staff
has also been looking at this program with regard to its

involvement in two particular cases. The first one is entitled
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"Litmus v. Kaiser." The second ocne 1is "Committee to Defend
Reproductive Rights versus Kaiser" or Kaiser, I am not sure of
the pronunciation.

The first case, Mr. Chairman, involves funding for
various family planning services throughout the State of
Ccalifornia. In 1989, the California State Legislature voted to
appropriate approximately $36 million in funds for family

planning services, including advice and counselling on abortion.

The governor of the state then exercised his line item
veto to reduce the funding for these services to approximately
$12 million. The state legislature failure to override that
veto and the agency administering the famwily planning program
reduced the funds going to the providers of these services by
approximately $24 million.

California Rural Legal Assistance and the National
Center for Health, rather the National Health Law Project, which
is another of our grantees, then sued the State of California on
behalf of certain clients and forced the restoration of the $24
million in funding.

.The examination of this matter shows wus that

California Rural Legal Assistance used Corporation funds to pay
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for its involvement in this case.

I have determined, Mr. Chairman, that on its face the
aétion appears to be 1illegal in that the Legal Services
Corporation Act prohibits the use of Corporation funds to
provide legal assistance to facilitate obtaining abortions. The
advice and counselling given by these clinics does facilitate
the obtaining cof abortions.

It is also true, Mr. Chairman, that these clinics also
give other health advice, but our statute is very clear with
regard to the facilitation of abortion.

There are other matters to consider in this case and I
have decided, Mr. Chairman, that I am going to send a letter to
California Rural ©Legal Assistance in the next few days
indicating that I have made a preliminary determination to
decrease their funding by an amount up to 9.95 percent and that
the program will have an opportunity to show cause why this
should not occur. They will have 20 days from the date of
receipt of this letter to do so.

The 1letter will be the same procedurally as the
letter, I believe, dated January 12, 1990, that was sent to
Texas Rural Legal Aid.

We are also looking at a second case involving this
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program, Mr. Chairman. The Committee to Defend Reproductive
Rights versus Kaiser. It is unclear at this point exactly what
the facts are, Mr. Chairman, as to whether this effort was
funded with LSC funds or with monies obtained from the
California IQOLTA Commission or Interest on Lawyers Trust
Accounts Commission.

We are dgoing to continue to loock at that and if action
is warranted with regard to that case it will be rolled into the
action taken in connection with California Rural Legal
Assistance involvement in the Litmus matter.

Mr. Chairman, if I may, I would 1like to defer
consideration of item 6C and roll it in with the general
discussion of access to employment verification files and
others, which is the next numbered item on the agenda.

CHAIRMAN WITTGRAF: Is there questions for the
president?

(No response.)

CHAIRMAN WITTGRAF: Hearing none, we will proceed to
agenda item 7, both in general terms and as it pertains
specifically to Community Action Legal Services.

MR. PADILLA: Chairman Wittgraf?

CHAIRMAN WITTGRATF: Yes.
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MR. PADILLA: My name is Jose Padilla.

CHATRMAN WITTGRAF: Yes, sir.

MR. PADILLA: I would 1like to ask the board if I can
be heard?

CHAIRMAN WITTGRAF: Surely. You represent California
Rural Legal Aiad?

MR. PADILILA: That’s right.

CHAIRMAN WITTGRAF: We would ke happy to give you an
opportunity to ke heard for up to ten minutes.

. MR. PADILIA: Thank you.

CHAIRMAN WITTGRAF: You didn’t have any printed
material of any kind, did you?

MR. PADILLA: No, we don’t, sir.

Chairman Wittgraf and respected members of this body,
my name 1is Jose Padilla. I am the executive director of
California Rural Legal Assistance. With me today is ocur general
counsel, Ralph Abascal.

As a preface, let me just say that I, as much as I
believe any other believer here in this room, appreciated the
guote from the %“Bible"™ earlier, "Amos talked about justice
running like water.™

It seems these days when we deal with a Corporation,
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we out in the field, that every once in a while when we talk
about matters of due process and notice, somehow it appears that
somebody up the river is damming up the whole thing and some of
that water doesn’t quite reach us.

I say that because I am somewhat reluctant to make any
comments here today just given the nature of the discussion that
took place a 1little earlier, and that 1is that this may be
perceived as CRLA’s due process moment.

I also say it because it is very difficult to come
here with very little notice and try to defend ourselves by the
seat of our pants.

I say that wanting to make three points, but vet being
very clear to you tﬁat we do feel that we want another
opportunity to review whatever charges have been brought against
us and any findings that perhaps the Corporation has found,
because it 1is not until today that we found out that LSC is
interpreting certain language of the appropriation writer and
found us in violation of some of that.

He talked about the family planning case, and I want
to emphasize the fact that I know that any time abortion is
mentioned, Mr. Polgar brought it to your attention, people have

repeated this over and over again today, that there are certain
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words that are used that are very charged. 2Any time anybody
mentions abortion and abortion counselling it becomes very
charged.

Let me mention to you the fact that the family
planning case involves primary health care to women. You are
talking about services that help women obtain contraceptive
information, screening and treatment for cervical cancer,
treatment for sexually transmitted diseases and AIDS, the
preconceptional counselling, maternal and fetal counselling, and
the like.

But most troubling to me is this, that the progran,
its guidelines and the statute governing the program for these
services, very clearly prohibits the use of those funds for
abortion and for services ancillary to abortions.

It is very troubling to me for it to be said that when
the law and the practice of a department is very clear in what
it says about its prochibitions that we get charged in such a
public forum without any notices of that conclusion that we have
violated the appropriations writer.

I wanted to share with you -- just very briefly read
about the prohibition, because I think it is critical to my

second -- particularly to my third point, sir.
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I would like Mr. Abascal to pass that to you so that I
can just read two points.

Again, you have to understand that when we bring this
litigation, we review and interpret what we believe to be the
law, the law of California. Let me read to you two items.

One of them is on the second page, which clearly says
in section 14500.5(A), M"Family planning does not include
abortion, pregnancy testing solely for the purpeoses of referral
for abortion, or services ancillary to abortions."

On the next page there is another section, section 2,
14509 (D) where it says, 1in part, that, "Those clinics that
contract with the state department for health services will not
be a group, clinic or organization which with funds provided
pursuant to this chapter advertises, advocates or promotes
abortion as a method of family planning, or which receives any
fee or other consideration as payment for referrals for abortion
services."

I raise that to you because in ocur determination as to
whether or not we should have brought this case with federal
funds we knew what the practice was of the Department of Health
Services was. This is the law, for us it is prohibited activity

-- it prohibits abortion activity. That was one of the
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judgments that we used in bringing the litigation.

I also wanted to make my second comment with respect
0o a process as a procedural matter. Many of you raised earlier
the whole question of what does 9.95 percent mean. For CRLA it
means $450,000.

Mr. Blakely Hall asked a question about what does that
mean in terms of the impact. for CRLA you are talking about
nine lawyers, the funding of nine lawyers. That is not
insignificant given the fact that for the last ten years we have
lost 25 because of the funding decisions having been made by
this board.

But I raise it as a procedural matter because there
was an awful lot of discussion about fact finding. You ave
concerned that you do not want to be a fact finding bedy.

We bellieve that given the opportunity to more
gpecifically respond to the case, and I am talking about with a
little more notice and not two hours of notice, that we will
address to you the whole question of whether the Corporation is
not taking a new policy, changing its policy in the
interpretation of these abortion provisions, because it is our
position that this is a new policy.

We bring to your attention again at the previous board
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meeting there was a motion passed that before the Corporation
takes any new or routine position with respect to policy that
you, the president, have to be consulted -- excuse me. I mean
you, the Chair, has to be consulted by the president of the
Corporation and that you will decide if to refer the matter to
the board or to the appropriate committee of the board for
consideration and action.

So, it is our position that this is a policy question
involving that litigation and that we feel that we should be
given an opportunity, perhaps with counsel. But at least
another opportunity to at least bring that before you having had
an opportunity to see the positions being taken by ﬁhe
Corporation, because we have not seen anything until today.

CHAIRMAN WITTGRAF: You understand, Mr. Padilla, we
are talkihg here about a preliminary determination being made by
the president and the staff; correct?

MR. PADILLA: Well, my understanding is we will
receive a letter, whether you say preliminary or not. But what
it is going to indicate to us is findings, fact findings, and
certain interpretations of the Corporation with respect to these
provisions and clearly some conclusion as to whether or not we

will receive up to 9.95 percent of our funds cut.
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I wouldn’t Dbe surprised if we were the first
organization that perhaps received 9.0 Jjust £o indicate that
perhaps it is not 9.5 all the time.

MR. GUINOT: Did you notice that there will be a 20
day answering period to this?

CHAIRMAN WITTGRAF: I think, Mr. Padilla, you are not
in the same position, yvou understand, as Texas Rural Legal Aid
at this point in time. You are essentially -- where they were
warned 1in January that -- the letter or the deccument teo which
Mr. Wear referred is what I might characterize colloguially and
legally as a rule to show cause. VYou will be asked to show
cause why such a determination should not be made in fact.

In that sense I would like to suggest, from what I
know of this situation, that you have not been deprived of your
right to notice. But that rather you will be given your right
to notice formally by the Corporation within a matter of days
and then will have 20 days from and after that date to show
cause why that determination should not be made or why that
tentative determination is wrong.

MR. PADILLA: I clearly understand the distinction
between our situation and the situation of Texas Rural. My only

point 1is that I think that if this board is concerned about
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policy decisions.

Particularly policy decisions that do have a drastic
impact on programs like mine, that it would then at least take
some time to ask that question of the Corporation and have the
Corporation at least indicate to you as far as they are
concerned it is not a new interpretation of policy.
Particularly just given the action taken by this body at the
last meeting.

MR. ABASCAL: Let me just point out one additicnal
thing. When we have the opportunity to, we will address at
great length our belief that the family planning program in the
proper interpretaticn of the state law in cCalifornia does not
constitute an abortion program.

But an even larger issue is raised with respect to
what the staff is proposing. That characterization of family
planning constituting an abortion program means that, in fact,
more family planning is provided through Medicaid, the federal
program throughout the United States providing medical services
generally. Family planning is provided to a greater degree
through Medicaid than the family planning program per se.

The family planning program is a separate program and

only provides family planning services to individuals that
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aren’t eligible for Medicaid. But if a person is eligible for
Medicaid then they are provided family planning services through
Medicaid.

Therefore, a much larger issue is raised. I think
that virtually every program in the United States, every legal
services program in the United States, has engaged in
representation of Medicaid recipients with respect to Medicaid
eligibility. So that a lawsuit involving ineligibility for
Medicaid would be a lawsuit related to abortion, because it is
related to family planning.

So that the larger implications of this interpretation
could justify or compel a ten percent reduction to virtually
every program in the country.

I think that that, apart from CRLA and CRLA’s interest
in terms of preserving its funding, raises a much larger issue
that the board should address in terms of the propriety and the
implications of such an interpretation.

MR. COLLINS: Mr. Chairman, I think that they have
pointed out their position. They will have ample time to
document it when we meet with them again and we loock forward to
exploring it with them in more detail I am sure.

CHAIRMAN WITTGRAF: Mr. Collins, thank you. Anything
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else, gentlemen?

MR. PADILIA: No.

CHAIRMAN WITTGRAF: Thank you very much for the
opportunity to hear --

MR. PADILIA: Thank you for your time.

CHAIRMAN WITTGRAF: We want teo thank you for being
here. At this time, the Chair 1is pleased to recognize
Congressman Stenholm of Texas who is here to share some comments
with us.

Congressman?

MR. STENHOLM: Thank you very much, Mr. Chairman and
members of the Board. My name is Charlie Stenholm, Congressman
of the Seventeenth District. A name, I believe, you have heard
frequently either at the beginning or the end of a dynamic duo
of which "McCollum" is the other half.

I would rather not guess the ratio of the times you
have heard from your witnesses our names connected with praise
compared with the number of times they’ve been connected with
complaint.

Regardless, It’s a pleasure to see my former
colleagues, Guy and John, here today. As I will menticn later

on, I believe there can be some Ilmprovements to last year’s
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amendment that Bill McCollum and I offered last October, which
was defeated by seven votes.

But i continue to support the basic principles
involved in that amendment as we continue to find what we
believe to be, our hope will be, a more improved version.

Before I say anything else, I want to make one thing
perfectly c¢lear to you, this board. I believe in Legal
Services. I did not believe in Legal Services when I was first
elected from the Seventeenth District of Texas because of the
unfavorable publicity that it was recelving at that time. But I
do believe in it today.

I believe that the majority of 1Ilegal Services
attorneys in Texas and throughout the nation are providing the
services that Congress intended in the early 1970s. I believe
that legal representation for the poor is vital in our American
system.

I feel that much good is being accomplished today by
many LSC attorneys. That is why I do not support no longer
abolishing the LSC as some do. However, that firm belief and
the importance of legal services to the poor is alsc why I am
committed to seeing some reforms enacted. Hopefully, in the

legislative process.
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It is my impression that the inappropriate activities
of a fraction of LSC attorneys are, in effect, stealing money
for the pursuit of a political agenda rather than meeting the
genuine day-to-day legal needs of poor folks.

When one hears that Legal Service grantees have
developed and distributed brochures, such as "The Law and Direct
Citizen Action," which talks about organizing for social change
in training citizens 1n strategies and tactics based on

polarization and confrontation, it raises some sericus concern.

When one knows about publications, a copy of which I
possess, developed specifically to teach Legal Service attorneys
how to circumvent their local boards of directors, the reality
of local contrel under the current system becomes suspect.

In one citizen’s letter to me last year I was startled
to read, "One Texas LS5C attorney told a group of growers that
she was there to redistribute wealth and that in a revolution
some people get hurt. Interestingly her office had pictures of
outstanding Democrats." Her words, "Like the recent Marxist
leaders of Nicaragua instead of oﬁr government officials just in
case we need reminders of whefe their movement would take us."

These examples help explain why I believe LSC reforms
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are warranted. I want to say right upfront that I Qo not cone
to you as a Judiciary Committee member who has Jjurisdiction
over, and historically-based intimate knowledge of the Legal
Services program. I don’t even come to you as an attorney. I
am a farmer by background and to help suppeort my farming habit T
used to be a teacher and now I am a member of Congress.

That lack of a legal background puts me somewhat at a
disadvantage when I am dealing with you lawyer types. On the
other hand, it may give me a little bit of an advantage by not
being so much a part of the legal process. It may be that I can
remove myself a little bit and, as they say, see the forest for
the trees.

To some degree, I am in a similar position to you all
who are here as part of the new board of directors. Coming in
with fresh perspectives, as you have, your positions on
different issues aren’t tied down with historical commitments or
ideological bhaggage.

I think each of you has a respected record and that
the board shows a balance which will improve its credibility as
well as the respect it is given by the House and Senate. I am
pleased that this new board has been named and I hope the best

for your earliest possible confirmation by the Senate.
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The point I was making was that the people in my part
of the country talk about a thing called "West Texas Tractor
Seat Common-sense." That is the perspective for which we tried
to come to the legal services issue.

I don’t have the legal background, but I do see some
things which to the average laymen just don’t seem to make West
Texas common-sense. They bother me. To aveoid being called a
Texas chauvinist, I would like to gquote my colleague, Chet
Atkins, Congressman, not the certified guitar player, who
recently expressed a similar feeling.

As you all know, Chet and I are not necessarily
especially close on the political spectrum. Massachusetts sure
as heck isn’t much 1like Texas.and the same thing Massachusetts
would say about we Texans.

But certainly while expressing his frustration an
anger over Legal Services attorneys representing drug dealers
whom housing authorities had attempted to evict, an eviction
which incidentally was being demanded by fellow  housing
residents, Chet had this to say:

"Legal Services use of taxpayer money to protect drug
dealers destroys the public;s faith that the government acts

with a modicum of common-sense and doesn’t follow every nutbag
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extremist philosophy." 1In this case, Chet and I are talking the
same language.

Things like waste, fraud and abuse provisions seem so
common-sense to me that it’s hard for me to understand why
they’re controversial. The fact that a Legal Services attorney
in my district, during regular working hours, is staffing a
campaign office seems so blatantly wrong that I can’t see why a
prohibition on political and redistricting activity is
questioned.

Something like timekeeping, which every other attorney
in the country or most every other attorney in the country, I
would say, must do if he or she expects to get paid seems so
basic that I can’t understand the problem with requiring it.

It doesn’t seem to me that just because the payer in
this case happens to be the United States taxpayer there is any

less reason to keep time and know how our meoney is being spent.

I recognize that some of the other provisions in the
reforms we have offered are a little more complicated than that.
In fact, I reccgnize that the issue which more than any other
got me involved in Legal Services reform, that being the role

some, and I emphasize some, Legal Services attorneys are taking
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against agricultural producers. That issue is one of the more
legally complicated provisions of the amendment.

Let me assure you that in no way do I want to see the
law biased against farmworkers. I am sure that abuses by
producers do occur. I want those farmworkers to have access to
legal service attorneys. But 1likewise, I don’t want to see
Legal Services bilased against producers. From the accounts I
have heard time and time again, I believe we have a problem
which needs to be corrected.

As you know by now, my colleague, Bill McCollum, and I
joined forces several years ago in an effort to redirect the LSC
back towards what we understand Congress intended it to be,
assisting poor persons in their day-to-day legal needs.

Last Octobef, we offered our amendment to the relevant
appropriation bill, since an opportunity to debate a
reauthorization bill hasn’t been afforded to us for nearly a
decade. That reform amendment narrowly failed by seven votes.

Parenthetically, I would just like to mention that we
came that close on the wvote even though we had very little time
to try to educate other members on the issue of our amendment.
Also, we were doing something that this member does not like to

do, and that is authorizing on an appropriation bill which is
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something that kind of goes against the grain in the House. But
we came within seven votes.

That implies to me that other members have heard of
these problems on their own and wanted to see some remedy. I
believe that from the testimony you heard from Bill McCollum and
other documents your staff has provided you, you are fairly
familiar with the amendment Bill and I offered last year.

Bill also informed you that the intent of our
amendment was focused around two primary goals, improved
accountability and greater local direction. My sincere belief
is that by enacting these reforms and causing Legal Services
attorneys to act more like other attorneys, the image of the
legal service lawyer will actually be enhanced along with the
program being improved.

Simply to refresh your memory, let me mention that the
seven major elements of the amendment were:

One, a prohibition of redistricting activities by
Legal Service attorneys.

Two, application of existing federal waste, fraud and
abuse provisions to Legal Services programs.

Three, reforms of acceptable activities by LSC

attorneys in farmworker/producer cases.
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Four, timekeeping requirements.

Five, greater authority to Legal Services 1local
program boards of directors.

Six, regulation of private funds.

And, seven, earmarKing of funds for child support and
drug cases.

As I mentioned to you earlier, my background gives me
a particular sensitivity to the reform related to ag workers and
producers. To give you a feel for the kind of anecdote which
has motivated me, I would like to read to you a paragraph from a
letter sent to me by one agricultural producer.

I guote. "We seem to continually be subject to one or
two harassment or new precedent setting lawsuits despite our
best efforts to be good and far above average farm labor
employers. Currently we are working toward settlement over wage
payments and migrant and seasonal workers vieolations on
employees that never, we believe, worked for either us or our
labor contractor.

"We survived wage and housing scrutiny during the
seasons and yet two years later without any notification we are
sent a copy of a suit filed against us by a group of peaople who

claim they worked for us and were not properly paid. Naturally,
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they claim records Xkeeping viclations because how can we have
payroll records on people who didn’t work?

"Why did it take twe years for a group to ’‘remember’
they worked and were not paid? We will be forced to take the
*rational’ choice and settle $70,000 worth of allegations. The
big lesson we learned was not to operate where legal services is
militant."

Now, obviously, this farmer was in a Catch-22
situation where he was going to lose mconey no matter what
happened. While neither the plaintiff nor the Legal Services
attorney could possibly lose money. The producer was guaranteed
a financial loss no matter what course of action he chose.

A related example was brought to me by Congressman Tim
Valentine of North Carclina during last year‘’s Floor debate.

Tim, who had first-hand knowledge of these cases
because he helped constituents draft their response, said that
letters from Legal Sexvices attorneys “said in effect that, ‘I
represent a person who has worked for you, and you have vioclated
his or her rights,’ without naming the individual or without
giving enough particulars for that farmer to be able to form any
judgment even as to whether or not the person had ever been

employed by him.
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“The letters would say, ‘If you will send us $5,000 or
$3,000, we will end the matter. If you don’t pay us, we are
going to sue you.’"

As Tim pointed out, unsubstantiated, vague accusations
of alleged wrong-doing attached to demands for payment usually
get called "extortion" where I come from.

Naturally, I understand that somebody else is going to
have a different side to those stories and I certainly don‘t
presume to take the role which rightly belongs to the courts in
such matters. However, it seems clear to me that things like
solicitation of <c¢lients, no reguirements for mediation or
administrative remedy, and no requirement to identify plaintiffs
creates an environment where abuse can abound.

It is possible for us to draft an amendment where
growers who deserve to be sued because they exploit their
workers are, in fact, sued without innocent producers being
harassed and financially devastated, which has been far too
often the rule.

I would like to emphasize three important points at
this time. First, I felt that there were some valid criticisms
against our amendment last year. Bill McCollum and I are trying

to learn from those criticisms and incorporate some improvements
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in this year’s reform package.

Bill and I are still working out the details of those
improvements. So, I am not able to provide you with a final
product yet. In fact, before we do arrive at a final product,
we would be happy to hear from any of you board members for your
suggestions or comments.

One area in which we are taking a particular good hard
look is the provision relating to the agricultural worker and
producers. Some of the changes we are considering are:

A, Providing a choice ©between exhausting
administrative remedies or making a good faith effort to use
alternative dispute resoclution.

B. Removing the words "any and all" from the
requirement of exhausting administrative remedies.

C. Making the reguirement of identifying the
plaintiff compatible with the requirement contained in the
Federal Rules of Civil Procedure which all other attorneys
follow.

D. Allowing the court to omit a plaintiff’s name.

E. Removing the requirement that an affidavit be
filed with the complaint.

I reliterate that these changes have not been finally

Diversified Repaorting Services, Inc.
1511 K STREET, N.W. SUITE 643
WASHINGTON, D.C. 20005
(202) 628-2121




10

11

12

13

14

15

16

17

18

15

20

21

22

222
agreed to, but they are adjustments which we are considering and
which we are considering them because we want to be open-minded
about the criticisms which we have received. I believe that
some modifications in the non-agriculture provisions might also
be possible.

In a related note, the second point I want to make is
that Bill McCollum and I are very happy to meet with other folks
who have an interest in these reforms. When Bill testified
before you last menth, he was strongly urged to meet with a
representative from the ABA. I am happy to report that plans
for that meeting are underway.

Similarly, I wanted to let you know that I have made a
point of meeting with the Legal Services attorneys in my own
congressional district and that the meetings I have had with
them are always very amicable.

As I said earlier, I believe that the majority of LSC
attorneys are performing a valuable service in a commendable
manner and that certainly it is the impression I have had of LSC
folks in my district. When my constituents contact me with
legal problems, I frequently have cause to refer these
constituents to Legal Services and I never have reservation in

doing so.
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So, my point is that I wvalue input from everyone
interested in this issue and will be happy to meet with anyone
who has concerns about our reform. Particularly, I walue the
input from this board.

Thirdly, I want to give you every reassurance'that I
am eager to work through the committee authorization process
rather than the appropriations process for trying to enact these
reforms. I have always made it clear that I am uncomfortable
with authorization type language on an appropriate bill and that
is not my preferred way of doing business.

Unfortunately, we have not had the option of a
reauthorizaticn vehicle for quite some time. In fact, since
1981. Then it passed the House and died in the Senate. I am
delighted that Barney Frank, chairman of the Subcommittee on
Administrative Law and Governmental Relations, has now scheduled
reauthorization hearings for May the 9th and 23rd.

I have already spoken with Barney and I am on the
witness list on the May 9th hearing. 1 also intend to work with
Harley Staggers, a subcommittee member, who has had some past
interest in our reforms so that if we get to a subcommittee mark
up we will be participating in the committee process from the

inside as fully as possible.
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Of course, Bill McCollum serves on the full committee
and will be carrying the water for the reform effort if a full
committee mark up occurs.

My fond hope is that the reauthorization process will
be completed this year and that we won’t be forced to look to
the appropriation bill for remedy of some of our concern.
However, we will be prepared to take whatever route is available
to us.

Ladies and gentlemen, this concludes my remarks.
Again, I appreciate very much the cpportunity to testify before
you today. I do sincerely look forward to working with you and
accomplishing some of the goals which we have outlined to you
today.

CHAIRMAN WITTGRAF: Thank you very much, Congressman
Stenholm. Do you have a few minutes?

CONGRESSMAN STENHOLM: Surely.

CHAIRMAN WITTGRAF: Mr. Collins?

MR. COLLINS: I have no dquestions, except to
congratulate the Congressman for his continuing interest and
perseverance. I intend to help you as much as I can.

CONGRESSMAN STENHOIM: I appreciate that.

CHAIRMAN WITTGRAF: Ms. Love?
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MS. LOVE: Nothing.

CHAIRMAN WITTGRAF: Mr. Molinari?

MR. MOLINARI: I have to say hello of course. Good to
see you.

CONGRESSMAN STENHOLM: Good to see you.

MR. MOLINARI: We had some staff members in earlier
teoday and they were rather pessimistic about the possibility of
an authorization bill coming up this year with the clock running
out. Do you have any idea whether such a bill is possible this
year or, if not this year, next year?

CONGRESSMAN STENHOIM: I, as I mentioned, have had
conversations with Barney Frank, the chairman of the appropriate
committee. I believe that he is 100 percent sincere in his
desire not only to hold hearings, but also to move through the
mark up process.

I have visited with Harley Staggers, he and I serve on
the Agriculture Committee together. Harley has had some
personal problems at home in his district, of which I sense that
the tolerance level, if not exceeded, is getting there for non-
action.

Therefore, between the two, I belleve today that we

will see the authorization process move at least through the
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subcommittee level 1if that spirit shall prevail and the
willingness to look at reform.

In our conversations that we have had in the past, and
that is why I mentioned some of what I consider to be wvalid
criticisms -- as I said I am not an attorney, therefore, you
have to explain it te me about twice and then I will never
understand it, but if it makes sense I will support it.

I believe that some cof the things that have been
suggested about some of our language last year made sense.
Therefore, we are open to making some of those corrections. Seo,
where some of the legal concerns are there and are valid that we
can make some.

So, with all that, Guy, I have got to -- I guess maybe
that is the farmer in me that comes out right now, the eternal
optimist. I believe Barney is sincere 100 percent. 8o, I think
we are going -- we are going to shock the pessimists among us.

MR. MOLINARI: Thank you. That is encouraging and
certainly it would make our Jjob a lot easier if such a bill
could wind its way through both Houses and be signed. It is
gocd to see you.

CONGRESSMAN STENHOLM: Thank you.

CHAIRMAN WITTGRAF: Ms. Pullen?

Diversified Reporting Services, Inc.
1511 K STREET, N.W. SUITE 643
WASHINGTON, D.C. 20005
(202) 628-2121




N

10

11

12

13

14

15

16

17

18

19

20

21

22

227

MS. PULLEN: Congressman, I would Jjust 1like to
apologize that I had to interrupt my attention to your remarks
with an urgent phone call. I will be taking your testimony home
and reading it on the plane. T appreciate your coming here.

I also, as a non-attorney, appreciate your willingness
to jump intoc this fray and try to bring what you and many others
perceive as common-sense to this. I think that we can’t afford
to allow these attorneys to have the entire playing field in
this regard, because the taxpayers certainly have a deep
investment in this important program.

CONGRESSMAN STENHOLM: Ms. Pullen, I must be further
honest and confess to you that I have <c¢leaned up mnmy act
considerably on attorneys since my oldest son has now become
one.

{Laughter. )

CHAIRMAN WITTGRAF: Mr. Guinot?

MR. GUINOT: I 3just would thank the Congressman for
coming over here and certainly it is very clear your position
and your feeling. <Certainly we will look at it very carefully.

CHAIRMAN WITTGRAF: Ms. Wolbeck?

MS. WOLBECK: I am glad to hear there is somecne else

that needs it run by a couple of times. I am a farmer also.
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CHAIRMAN WITTGRAF: Mr. Hall?

MR. HALL: I just wanted to say that my aunt and my
first cousin and many of my good friends live in Comanche,
Texas, which is in the Congressman’s district. I appreciate
seeing him here today. It is nice to have a normal American
accent that I can understand.

(Laughter.)

MR. HALL: This will be the highlight of my day,
Conhgressman.

(Laughter.)

CONGRESSMAN STENHOLM: Blake, good to see you.

CHATIRMAN WITTGRAF: Mr. Erlenborn?

MR. ERLENBORN: Charlie, welcome. It is good to see
you here. Let me say hearing you and Bill McCollum, and the two
staffers who were here today, I think proves to all of us that
we can have, as I mentioned earlier today, reason to discourse
about this without getting so passionate.

Unfortunately, not everybody is that way when you get
into the legislative process. But I am happy to see your very
practical and dispassionate approach.

Thank you.

CONGRESSMAN STENHOIM: Thank you, John.
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CHAIRMAN WITTGRAF: Mr. Dana?

MR. DANA: I want to second the comments of
Congressman Erlenborn and thank you for being here today. Thank
you especlally for reemphasizing a point that was made earlier
today that all of these matters are on the table and open to
discussion and that our views and the views of the community
will be listened to, if not necessarily adopted. Hopefully, we
will come up with a reauthorization of this act that does what
it is supposed to do.

I will say that I have never really understood what
"day-to-day" means, but it has become a code word for something.
I am not sure what,.

CHAIRMAN WITTGRAF: I think you understand that this
is the only the third time that this board which is
characterized as a board of recess appointees. I don’t know
that most of us even knew what recess appointees were until a
few months ago. We may yet this year become nominees. If we
are real fortunate, later this year we might actually be
confirmed.

We have been =-- in the three times we have been
together -- spending a great deal of time really trying to

learn. Your participation, Mr. McCollum’s, Paul McNulty’s and
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Tom Polgar’s thils morning, as well as 39 or 40 pecple who
testified or appeared before us on March 26th, has been very,
very helpful.

We have not to this point attempted to enunciate board
positions in any of the reform areas. We were not expecting and
didn’t learn until recent days that beginning -- the resumption,
I guess I should say, of the reauthorization hearings on May 9th
and 23rd, which you referred. I think we are scheduled to add
our words of wisdom on the 23rd, two weeks after you appear. We
do have another board meeting scheduled on the 21st.

I think we do plan to taKke you seriously at your
suggestion that we may well have scme thoughts. Both
Congressman McCollum last month and then Mr. McNulty and Mr.
Polgar this morning indicated that it is a dynamic process. It
is an evolutionary process. That the McCollum-Stenholm reforms
are not cast in stone. We hope to be able in the menths ahead to
get more actively into that process.

As Mr. Molinari indicated, it appears that Mr. McNulty
and Mr. Polgar were fairly pessimistic. They didn’t have your
West Texas tractor seat optimism. They were fairly pessimistic
about reauthorization this year.

But they stressed the importance of it, because if we
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get a serious start in ’89-90 in the 10lst Congress, it will be
influential, we all hope, I guess, in the deliberations of the
102nd Congress if reauthorization carries over.

So, we do look forward a little bit later in the year,
perhaps in sharing some suggestions with you. We will begin
casting those suggestions probably when we get together for our
May meeting.

But forgive at this point, we are even less students
perhaps on some of these issues than you, the non-lawyer,
farmer, teacher, Congressman.

Thank you very much. We appreciate your taking time
to be here. We hope that you will not hesitate yourself or
through vyour staff to either ask for us for some inputs on
specific areas or to share some thoughts or concerns that you
have with us as our service unfolds, because we are learning now
and we are going to continue to learn.

As you get a few horror stories brought to you and you
and your colleague, Mr. McCollum, become sort of lightning rods
for those horror I suspect at this point, complaints I will call
them, want to be made aware cf them.

I think we share your perception that the vast

majority of Legal Services staff attorneys are doing what most
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of us think they ought to be doing, providing legal sexrvices to
indigent Americans. But if you become aware of those kinds of
complaints or horror stories, please share them with us.

Thank you.

CONGRESSMAN STENHCIM: Mr. Chairman, we certainly will
do that. Just to repeat one thing, I am totally convinced we
have a very serious problem that needs to be corrected or an
entire program, of which, as I have said, I am very supported of
today, will be the one to suffer. That means the very folks
that the act was designed to take care of are the ones that are
going to be hurt unless we are able to find the solution to
that.

We truly will look forward to working with you and we
will welcome your input at any time, and accept your kind offer
on the other side to work with you in this, because we are
dedicated to finding resolution if at all possible.

Thank you.

CHAIRMAN WITTGRAF: Thank you. Mr. President, at
this time, I think we are prepared to move to agenda item 7.
You have got some comments to begin, I believe.

MR. WEAR: Thank you, Mr. Chairman. Agenda item 7

deals with the access to certain records. Those have been
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denominated as comprising the EVA or employment verification
file.

If I may, Mr. Chairman, I would like to ask both
Emilia DiSanto, the director of the Monitoring, Audit and
Compliance Division, and general counsel, Tim Shea, to come
forward to the witness table.

Mr. Chairman, earlier last week the board members
received a copy of a memorandum from Mr. Shea summarizing the
current situation with regard to three grantees. One the
Neighborhood Legal Services Association of Pittsburgh, the
Middlesex County Legal Services Corpeoration, which the board
heard from last month, Pittsburgh in February. And, lastly,
Community Action for ILegal Services, Inc. That memorandunm
summarizes where we are, Mr. Chairman.

Wwith regard to Neighborhood .Legal Services of
Pittsburgh, we have been talking with that program. They are in
the sixty day pericd they were given at the February board

meeting. We thought we had worked out an agreement with them.

When we went to examine those files we found out we
didn’t. I turns out that the union associated with that progranm

sent a memorandum to its workers, dated April 18th, which is

Diversified Reporting Services, Inc.
1511 K STREET, N.W, SUITE 643
WASHINGTON, D.C. 20005
(202) 628-2121




10
11
12
13
14
15
16
17
18
19
20
21

22

234
attached to Mr. Shea’s memorandum outlining their position on
this situation. The bottom line is that we are not even at
square one. We have moved back behind square one from where we
were in February with regard to this program.

Middlesex Legal Services, again we have been talking

with them. They appeared before the board in March. The bottom

line is that we have not been able to resolve that guestion.

With regard to Community Action for Legal Services,
Inc., we have also been working with that program. Mr. Shea has
been talking with the program’s executive director and their
attorneys. We believe that we have a situation which will
permit the creation and inspection of those files prior to the
effectiveness of the pfeliminary determination to suspend
funding.

So, I will take a cue from Congressman Stenholm and be
optimistic about that and hope that that is going to be resolved
as we move forward.

That, Mr. Chairman, is a brief summary of where we are
with regard to those three entities. There is alsc a memorandum
from me to the director, dated April 26, dealing with the
background information that is in these files and why that

information is important and the uses to which it is put by the
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Corporation.

Mr. Chairman, I think summarizes where we are on this
issue. Given the fact that the sixty day extension for
Neighborhood Legal Services in Pittsburgh has run out, we are
back to where I was in February with regard to that program. We
do not have a contract with the program. We are not able to
fund them further and, indeed, will ask them for the return of
the monies that they have received thus far.

We have somewhat a similar situation with regard to
Middlesex and, again, we have not been akle to resolve that
guestion.

I would be pleased to respond to any questions that
any board members may have and also, 1if necessary, to ask Mr.
Shea and Ms. DiSanto to elaborate on the points that I have
covered or on the need for the information.

MR. DANA: Mr. Chairman?

CHAIRMAN WITTGRAF: Mr. Dana?

MR. DANA: Mr. Chairman, it was my recollectiocn at the
last board meeting that we, as a bo%rd, asked Mr. Shea to
prepare a memo setting forth the rationale for seeking all of
the records, to share that with Mr. Loines and Houseman and to

get their reply so that we could understand better what this
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issue was all about. And, why the Corporation without benefit
of board action or regulation imposed this requirement on all
contracts unilaterally without either regulation or board
action.

My understanding is that the memorandum was prepared
and distributed to us, but specifically denied Mr. Houseman and
others.

I wondered if perhaps I misunderstood what it was that
we were going to do this last month or whether the time ran out,
or what the reason for precipitating yet ancther crisis and
putting this board in a position where at the eleventh hour our
president presents us with a situation that requires not only
the defunding of programs that are providing legal services to
the poor, but requiring them to return monies that they have
already obviously spent to help the poor.

MR. WEAR: Mr. Chairman?

CHAIRMAN WITTGRAF: Go ahead, Mr. Wear.

MR. WEAR: Thank you, Mr. cChairman. In response to
Mr. Dana’s request the general counsel did confer with Mr.
Houseman and with Mr. Loines at some great extent, actually that
period of conferences 1s laid out in the first portion of Mr.

Shea’s memcrandum. They were able to isolate in general five
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kinds of information that were of, I guess, some controversy.

If I may, I will ask Mr. Shea to elaborate and to fill
in the gaps on that particular portion of the memorandum.

MR. SHEA: Certainly. I spoke with them from time-to-
time on the phone and then had a meeting with Alan Houseman and
Dwight Loines about the subject of the EVA file in an attempt to
distill where our differences lay with respect to the file.

Now, I will tell you that from a practical point of
view, I think we all have different views about what the legal
setting 1is. None of us tried to address in that context the
issue of LSC entitlement to personnel files one way or another.

Obviously our legal position is that we are entitled
to any personnel files as long as they are not covered by some
applicable privilege. No one has seriously argued that there is
an applicable privilege with respect to these, at least to date,
number one.

Within that context, nevertheless, we did discuss what
the concerns of the programs were and the concerns of the union
are. I think I might add I have had similar discussions as well

with other programs who have had problems with access generally.

The program’s view is that the matter of access should
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be dealt with in a much broader context, that is the context of
the meaning and function of monitoring in general. What
ménitoring is supposed to accomplish and what a monitor is
suppeosed to do.

The unions have similar concerns and they also were
able to articulate some of the particularized concerns they had
with respect to the EVA file. Most of those concerns deal with
certain classes of ~— there are fourteen classes of documents
that are in the EVA file. Most of the concerns relate to
personal information that may be found in resumes, in
performance evaluations generally, grievances, disciplinary
actions and request for pernmission to engage in the outside
practice of law.

With respect to the balance of the documents there was
no special concern. I think it is fair to say with perhaps some
limitations anyway. There was no special concern about making
available the balance of the documents that appear in the EVA
files.

MR. DANA: Excuse me just a moment. Mr. Chairman, I
asked whether or not Mr. Shea’s memo was shared -- why wasn’t
your memorandum shared with the people? Didn’t we ask you to do

that at the last meeting so that they could respond rather than
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have you make a presentation here and then their having to stand
up and -- the effort at the last meeting was to ask the
Corporation to sit down the programs and exchange‘communications
on this subject. I don’t think that happened and I am wondering
why.

MR. SHEA: Well, frankly, it took quite some time for
us -~ that is for Alan, myself and Dwight to get together.
Dwight was on the road, I think, for the two weeks immediately
following the last board meeting. That is my recollection.

MR. DANA: Let me put it this way, the file you -- the
EVA memorandum that you mailed to me, did you mail it to them?

MR. SHEA: No, I did not.

MR. DANA: Were you instructed not to?

MR. SHEA: All I did was give it to the Corporation’s

secretary and as far as I know it wasn’t. So, it hasn’t been
furnished and I got requested this morning to furnish it. I
didn’t find -- the president urged that I not furnish it to the
public.

CHAIRMAN WITTGRAF: Anything further at this time, Mr.
Shea? Mr. Shea, will you summarize your understanding of the
present situation relative to Neighborhood Legal Services of

Pittsburgh, Middlesex County, New Jersey, and CALS of New York?

Diversified Reporting Services, Inc.
1511 K STREET, N.W. SUITE 643
WASHINGTON, D.C. 20005
(202) 628-2121




10
11
12
13
14
15
16
17
18
19
20
21

22

240

MR, SHEA: Certainly. It is consistent with the
explanation already provided by President Wear. But let me be a
little —-- let me elaborate a little bit if I can. With respect
to Neighborhood Legal Services Asscociation of Pittsburgh, their
position prior to the last time they appeared was that they
would not create or make available the so-called EVA files.

After the meeting, they agreed to create EVA files.
Actually, strictly speaking, they had some EVA files, but they
specifically kept out four classes, I think, of documents out of
that file, grievances, evaluations and the like. After the
meeting, they agreed to put in those four classes of documents
in the EVA files.

Insofar as they had represented that there were very
few records that they considered to be sensitive, these four
classes of paperé, that were extant. That is they apparently--

my understanding was they didn’t do regular yearly evaluations
of employees, but there were only a handful, if any, of either
grievances or EE0 complaints.

It appeared to me that there would be every reason in

the world why -- if and when our monitors appeared toc reexamine
the EVA files that we could access to -- either if not all of
them -~ an overwhelming number of them. That expectation turned
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out to be a little overly sanguine.

The program advised us when our monitors were about to
reappear that they still going to obtain permission from each
and every one of the employees whose EVA file was sought and
that after some consultation with the union representations,
practically none of the employees provided consent.

I might add when the monitors appeared, I think in
February of this year, they got consent to a number of people’s
personnel files, as well as all of the EVA files that were
missing these four classes of documents. When they were trying
to schedule a return, they weren’t even able to get access to--

they were able to get access to an even fewer number of EVA
files.

So, hence, we -~ in spite of what I like to think was
some opportunity to resolve the differences in principle, they
remain. I advised -- Neighborhood Legal Services expressed some
concern about their status I might add and they sent in a letter
to me and perhaps to the board members, I have it here if you
don’t have it available, suggesting that they expect that their
funding status should remain intact. They have been advised
that regrettably their status remains in jeopardy for the very

reason that -- because the matter hasn’t been resolved.
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CHAIRMAN WITTGRAF:  Which grantee is it that is
involved with this union letter, the attachment?
MR. SHEA: That 1is Neighborhood Legal Services
Association of Pittsburgh.
If I may move on to the matter of Middlesex County

Legal Services Corporation, I have had a couple of conversations

with Paul Mullen, who 1is the executive director. He also
appeared before the board. That organization maintains the
reservations that it has to, first of all, to -- I think they

had some reservations about creating EVA files.

They now, I think, are comfortable in creating EVA
filés. I think it is fair to say. They have reservations about
making them available without ~-- insofar as would contravene the
terms of their existing collective bargaining agreement.

I think it is their view that come the end of the year
in all 1likelihood they could create and maintain. In that
setting they would not -- they would have no objection to doing
so or they are unlikely to have an objection to doing so.

As things currently stand, though, as for our current
demand for creation of the files and access, their position
remains the same. That is that they are precluded from doing so

by reason of, first of all, a policy of the board of directors.

Diversified Reporting Services, Inc.
1511 K STREET, N.W. SUITE 643
WASHINGTON, D.C. 20005
{202) 628-2121




e

e

10

11

12

13

124

15

16

17

18

19

20

21

22

243
Secondly, the collective bargaining agreement they now have in
place. So, that position, again, is unchanged.

CHAIRMAN WITTGRAF: Do I understand that you have
worked something cut with CALS?

MR. SHEA: Well, yes. CALS, around the time of the
last board meeting or perhaps shortly before, they were
scheduled for their regular monitoring. The monitors were
denied -- in connection with +that regular monitoring, the
program did not furnish access either to EVA files or to the
documents that ordinarily would appear in EVA files.

The program actually had not created the EVA files,
although they had available, of course, the records that
ordinarily would be put in them. Thereafter, they were served
on April 11, 1990, a preliminary determination to suspend
funding under part 16.23 was served on CALS. CALS counsel met
with me on the proposed action. That proposed action, of
course, put in jeopardy their monthly grant check.

They at the same time, and perhaps as a result of the
monitoring visit 1itself, pursued the contractual -- they
exhausted the remedies that were required under their--

apparently required under their collective bargaining agreement.
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Wherein they went to arbitration, I believe, and then
bargained to impasse with a union with respect to the issue
about creating EVA files and making them available. Once they
got to impasse they were in a position teo pursue things without
regard to any impediments in their «collective bargaining
agreement.

They advised us by letter of April 24 that it would--
well, first of all, on April 20th, it advised me that it would
proceed to create and maintain EVA files pursuant to the grant
condition. On April 24th, they advised mne that they would
provide access to permit monitors to review these files if they
are created.

Hence, they have avoided -- under the terms of the
notice, they will avoid the suspension subject, of course, to

the confirmation by Monitor, Audit and Compliance that they

have, indeed, created the files and given us access. S50, that
suspension -- they have responded properly to the suspension
notice.

CHAIRMAN WITTGRAF: If my understanding is correct,
Mr. Houseman and Mr. Loines are both here, and I think certainly
Mr. Houseman and certainly Mr. Loines are prepared to be heard.

We have got a couple of representatives of Middlesex, and a
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representative of CALS. Anybody else who would like to be heard
with regard to EVA, 1if you gentlemen and ladies would come
forward at this point, it would be helpful.

Mr. Houseman, let me be sure that I understand, how
the board understands, where we are at. I think we have some
general concern with the EVA requirements and we have also got
some specific concerns as it pertains to the two or three
different grantees.

As Mr. Dana indicated in his gquestioning earlier, it
was his intention, and I think the intention of the staff as
well, that there would be more of an opportunity to react to Mr.
Shea’s memo. In fact, it has come out only very recently. I
think perhaps even one or more of our board members have not
received it prior to today either.

Why don’t each of you give us an idea first of where
you are coming from and then I think Mr. Wear has some comments
before we proceed.

Mr. Houseman?

MR. HOUSEMAN: That’s fine. It is really up to you.

CHAIRMAN WITTGRAF: Just tell us first -- I don’t want
the remarks.

MR. HOUSEMAN: WNo. I understand.
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CHAIRMAN WITTGRAF: Okay. Who each of you represent.

MR. HOUSEMAN: Qkay. I am Alan Houseman. I am
director of the Center for Law and Social Policy. I represent
the National Legal Aid and Defender Association, a project
advisory group, with regard to legal and regulatory issues and
with regard to this. Let me just say one word about where we
are and then I will pass it on.

I prepared the two documents that you have in front of
you on Friday, late on Friday, when it became clear I was not
going to receive anything from Mr. Shea to respond to. That is
why I did it. I had no idea what the memorandum contained.

Secondly, we did have a meeting on April 17th. Since
then we have been ready, willing and able to meet, to talk, to
go back and forth with proposals about resolving both the narrow
EVA issues and ﬁo begin a dialogue about the broader issues that
we want to discuss with you today.

So, let me just stop there.

CHAIRMAN WITTGRAF: That’s good. Just introduce
yourselves and your interest for the moment. I believe Mr.
Guinot has some comments he needs to make before he has to
leave.

MR, MIIIER: I am D. Miller. I addressed the board at
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the last meeting and I worked with Alan Houseman to try to
prepare a perspective, adding the field perspective, on the
general policy issues that we would hope this board would
address rather than dealing with the specifics of individual
grantees.

CHATRMAN WITTGRAF: Mr. Locines?

MR. LOINES: My name is Dwight Loines. I am president
of the National Organization of Legal Services Workers, District
65, UAW.

MR. JOHNSON: Good afternoon. I am Dale Johnson, the
executive director of Legal Services for New York City, formerly
known as CALS. I came up because I was invited by the Chair to
come up. I would only say that I will continue to work with Mr.
Shea in resclving this from my perspective and my organization’s
perspective.

However, I feel that it 1is going in the right
direction. There has got to be a better way to resolve this
issue.

CHAIRMAN WITTGRAF: Mr, Mullen and Mr. Green are here
on behalf of Middlesex County Legal Services Corporation.

MR. GREEN: Yes, I am Jeffrey Green and I am the

chairman of the board of Middlesex County Legal Services
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Corporation.

CHAIRMAN WITTGRAF: Mr. Mullen, who visited with us on
March 27th is the executive director.

MR. MULLEN: Correct.

CHAIRMAN WITTGRAF: Mr. Guinot would like to make a
few remarks before I turn to Mr. Wear. Mr. Guinot?

MR. GUINOT: There are very few. What I would like to
say that this is a subject matter which I am very interested in
as you have been able to determine from my comments in the past.

Unfortunately, by reason of administrative oversight
or whatever, I did noct get the memorandum that was prepared by
the staff. I travel a lot and they are obviously sitting in my
office. I flew in very, very late on Friday night. So, I am
embarrassed. I cannot address myself to any of the issues
presented by the Corpeoration.

But the fact is that I have an appointment and I have
to leave and I do not want my absence to be construed as lack of
interest. It is not. On the contrary. I hope to be able to
catch up. But I wanted to say that before I left.

Thank you.

MR. WEAR: Mr. Chairman?

CHATIRMAN WITTGRAF: Mr. Wear?
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MR. WEAR: Thank you, Mr. Chairman. Mr. Chairman, in
light of the material that we received from Mr. Houseman and
also the National Association of Legal Services Workers and the
fact that Mr. Guinot has not had an opportunity to read the
staff memorandum on this, I would propose that the Corporation
fund the Pittsburgh program and the Middlesex program for an
additional month to allow the parties to digest this material
and allow Mr. Houseman and whomever else to look at Mr. Shea’s
memorandum, dated April 27th, and also the memorandum from me,
dated April 26th, and to prepare whatever responses they had to
it. We can take this matter up at the next meeting.

I believe that the situation with regard to the New
York program is in the process of resclving itself. 8o, I don’t
think we have to worry about it.

CHAIRMAN WITTGRAF: I am a little bit concerned. Mr.
Houseman is with us on a regular basis. Dwight is here quite
regularly as well. Mr. Mullen is not. Mr. Green, I am sure,
hopes not to be here again if at all possible.

(Laughter.)

MR. GREEN: Actually I am unable to be here on the
21st.

CHAIRMAN WITTGRAF: Let’s go back to CALS for just a
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moment. I guess I am at a little bit of a loss, as an outsider
here and perhaps other of the board members are in the same
position, how it is possible for CALS to have worked out an
accommodation, if you will, of the Corporation’s needs and the
grantees’ and the employee’s needs where I gather we are making
little or no progress with Middlesex.

MR. JOHNSCN: I don‘t -- I cannot speak on behalf of
ny employees and whethef I have worked out anything to their
satisfaction. To the contrary, I don’t believe I have.

All that I did was comply with the contractual terms
of my collective bargaining agreement from the moment I received
the grievance when the monitors were on site in my program. I
believe that Mr. Shea now understands fully the cbntractual
obligations that I encountered at the time which had a limited
stay provision involved, which did not involve a stay through
arbitration.

We have not been through arbitration. Rather, I could
not declare impasse before the passage of five days. This
clause, by the way, has been in existence since the ’70s. It
wasn’t something of recent development.

CHAIRMAN WITTGRAF: In the contract with the

employvees.
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MR. JOHNSON: 1In the contract. Exactly. It has never
been discussed in about six successor agreements to that
contract. At any rate, we continued to negotiate while the
monitors were on site. The union asked, I bhelieve, some
legitimate questions about what this was about, what use it was
going to be put to. I was not in a position to provide then
with answers.

I subsequently corresponded with the Legal Services
Corporation asking them dquestions, not knowing what was
happening on the national level, I received a copy of the
Oregon reply brief on the appeal in response to my letter. I
read it. I gathered as much as I could from it. The union and
I continue to negotiate.

My counsel and I visited with Mr. Shea last week or
so. I continued to meet with the union after that meeting with
Mr. Shea. I relayed to them what he had told me. At that
point, I recognized that there was no room for further
discussions between the union and me, and I declared impasse,
and stated that I would give the Corporation access to the
documents that they wanted.

In addition, we did communicate with Mr. Shea telling

him, as he relayed to you, that we would create those EVA files,
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There was legitimate confusion on our part about whether it was
going to be one file or these records.

My organization has over 300, about 300, employees in
nineteen different locations. our files are maintained
differently than any place else. It is going to take me some
time. That is why I would ask for some understanding to create
these files by bringing documents in from various locations,

sending them out from other locations, and we will be provided

with it.

I am going to be very practical about this. I don’t
like what 1s happening. I don’t like the way things have
proceeded. If I am put in a position of breaching something,

and every month it is in excess of a million dollars for me, I
have a large number of employees, a lot of clients are dependent
upon our service, I am going to act very practically and make a
determination of which one to breach. I think it is very clear
and very unfortunate that I had to be put in that position when
I think it can be worked out.

I have, since the late 19708, negotiated about six or
seven contracts with this union. We have had our differences,
but we have been able to come to an agreement each and every

time. The same thing can be done here.
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I just ask that people be reasonable. T don’t think
it makes very much sense for it to be done on a case by case
basis with hundreds of grantees. There has got to be a better
way to deal with this.

CHAIRMAN WITTGRAF: That, of course, gets to the
process when three gentlemen in the middle are involved and some
adequate opportunity to get one another’s written views. Let me
go across to Middlesex for Jjust a moment. We have heard the
gentleman from CALS, I am just wondering what, if anything, that
means to the Middlesex situation.

MR. GREEN: Yes. I would like to make one comment,
Mr. Chairman. In looking at the minutes to the meeting, on page
13 it indicated that Mr. Mullen asked for continued funding for
Middlesex County Legal Services while he negotiated with its
employees on the issue of monitors access to personnel files.
Mr. Mullen had indicated to me that he had requested continued
funding while he negotiated with LsSC. That was our
understanding as to what was said at the meeting and not that he
negotiate with his employees.

Mr. Mullen in the --

CHATRMAN WITTGRAF: Let me stop you there just a

moment. We tock some action on the minutes this morning, but
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you are proposing a change. Mr. Mullen, are you suggesting that
the minutes should be corrected in that way?

MR. MULLEN: Yes, Mr. Chairman. There was some
discus=sion on my ability to negotiate with the union. I was
saying to the board that I was unable to negotiate that issue.
The continued funding for Middlesex was 1in the hopes of
resolving the issue with LSC.

If you recall, I mentioned my being uncomfortable with
that since I did not have much success in negotiating with you
up to the point of that last meeting. You had asked that
funding be continued for the month while we continued to
negotiate.

CHATIRMAN WITTGRAF: Does anyone have any objection to
the minutes being amended accordingly?

MR. WEAR: Mr. Chairman, if T may. We will review the
transcript and see what it says. I don’t know, but we will look
at it.

CHAIRMAN WITTGRAF: Thank you. Going beyond that --

MR. GREEN: Could I continue?

CHATRMAN WITTGRAF: _ Yes.

MR. GREEN: When Mr. Mullen was here before the board

the last time, he did not have the benefit of our particular
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union contract completely analyzed. Since that meeting we have
presented a complete statement of facts and background to a
labor counsel @hat we have requested study this matter.

As has been indicated in the letter that was given to
the Chairman, and I would like to give a copy of that letter to
the other members, our legal counsel, labor counsel, has
indicated that based wupon article 22 of our collective
bargaining agreement and based upon the agreement that had been
reached between Middlesex Legal Services Corporation and the
union during the month of December, and finalized on January
2nd, which was before any notice was received from this board
that there would be a change in the funding requirement for
1990, everything had been agreed to in the union contract except
for the issue of salary.

According to our labor counsel, if we take the
position that we can renegotiate the area of access to personnel
records and the union objects to our taking that position, that
that would be an unfair labor practice that we have committed if
the union presses it.

I wanted to clarify to the board that that is the
situation that we presently face vis-a-vis our union. We are

hoping that this matter could be resolved without having to
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research that issue based upon discussions between Mr. Shea and
Mr. Miller and Mr. Houseman.

I would also like to mention that there was some
references as to, I believe the <term was, “problematic
programs." The Middlesex program was created under the OEO in
1966 and has continucusly operated from 1966 to the present. It
has been a stellar program which has received numerous awards
and commendations.

When it was formed in 1966 it was 100 percent
federally funded. When there became cutbacks in federal funding
in 1981, at which time the program was 70 percent federally
funded, the program, because of its reputation, was able to get
funding sources from other private and public sectors to the
point where the LSC grant, which is now $322,000, represents
approximately 30 percent of the funding of the program.

In spite of this, the program has not reached a full
strength in size and ability to serve its constituents compared
to the size of the program in the late ’60s, early ‘70s. It is
a smaller program, but it is a good program.

I think the board should consider that in terms of
taking any position that was recommended by Mr. Wear as to

defunding.
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CHAIRMAN WITTGRAF: I think Mr. Wear has already
stated that nobody is going to be cut off for the moment. Let
me let him reiterate his position for just a moment.

MR. WEAR: I believe that is accurate, Mr. Chairman.
Let me also ask that if Mr. Houseman or Mr. Loines, or any of
you gentlemen from the three programs that are concerned here,
have any comment or specific issue to take with regard to the
Corporation’s position that you reduce that to writing and give
it to us ten days prior to the board meeting so that we can get
it distributed to the board members and have an opportunity to
look at it.

CHAIRMAN WITTGRAF: I think what we would like to do
is to take a block of time, up to a couple of hours if we need
it, to go into this in some detail. There are members, Mr. Dana
as he has indicated, Mr. Guinot as he indicated, who do have
strong interest in this. I think that will do more justice to
the concerns on both sides.

I have got kind of an incidental question, perhaps for
Mr. Loines. I have, as I think at least the board members do,
before me an attachment of something, a memo from Iron City
Legal Assistance Workers, dated April 18th of this vear. Have

you seen this, Mr. Loines?
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MR. LOINES: It is possible that I have. I don’t
recall right at this second. If you want me to look at it --
CHAIRMAN WITTGRAF: Yes. Just take a quick look if

you wottld.

MR. HOUSEMAN: Could I interrupt one second? It would
help me =-- I will be glad to comply with any time limits that
the board sets. That is not a problem at all. I would -- we
are prepared to stay and talk about specific proposals that
anybody wants to make to resolve this issue. If all we are
going to do is exchange legal memorandum and hear it out at the
board, fine.

But I Jjust want to reiterate, there is no propesal
from the Corporation on the table to discuss at the moment. We
are prepared to put one on the table and we will respond to
whatever they say. But they have not propeosed anything to
respond to other than that they want the access of all these
files regardless.

CHAIRMAN WITTGRAF: Let me go back to Mr. Loines for
just a moment and then I think Mr. Wear has a comment.

MR. WEAR: Yes.

CHAIRMAN WITTGRAF: I don’t know if you have seen that

before or not, Mr. Loines,
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MR. LOINES: Could I comment?

CHAIRMAN WITTGRAF: I am not sure if the board members
even know what I am referring to right now. on the back of
attachment 1 to the memo from Mr. Shea, dated April 27th,
regarding current disputes over the EVA files, This 1is the
memo, as I said, dated April 18th from the Iron City Assistance
Workers.

I think most of usg, as new board members, I think all
of us as new board members, are attempting to approach this as
openly, and I would like to think as respectfully and I would
like to think as professionally as possible. I don’t hecld you
responsible for this, Mr. Loines, but I am really offended by
the tone of that particular memorandum.

Somebody might disagree with Mr. Wear and somehody
might disagree with Mr. Wittgraf, or with any of us, but I would
refer today, as I did last month, te what I think is inevitable,
Hopefully, more or less, healthy tension between perhaps the
Legal Services Corporation and 1its staff in Washington and
program gdrantees.

But to the extent of my saying something to you and
you can convey that message to somebody else, that is not doing

any of us any good and it is certainly not going to make any
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exchange of ideas with any level of respect and professional
responsibility any easier.

MR. LOINES: Okay. A couple of points., One, T am not
sure if I have seen this particular document before. But that
is -- I mean I am not --

CHAIRMAN WITTGRAF: Well, I am not --

MR. LOINES: -- I am not trying to avoid, in a sense,
responsibility. Let me just say this to you, I mean each of
your board meetings I have come before you. I think I have been
very respectful. I intend to continue to be that way. But I
did point out on each occasion how serious this matter was and
how strong the feelings were locally.

Now, I know the context in which this letter or memo
was drawn, and I know that there was the impression that this
issue had been resolved. I can tell you that there is a feeling
amongst the workers in that program that in one sense they have
been betrayed.

So, there is clearly some strong feelings there. I
can’‘’t =~- you know, I have to also tell you, I mean if you
haven’t been involved in labor management situations, sometimes
things do, unfortunately, get to the point where things are--

where labor management relationships, you know, deteriorate.
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Now, as I said to you before, we are -- we feel very
strongly that this 1is something that if the parties are
approaching this in good faith can be resolved. I will only
reiterate that that is the feeling of the union and that is the
feeling that I want to convey to this board here today.

CHAIRMAN WITTGRAF: I appreciate that. I just -- that
tone I think is unfortunate as I have said and it doesn’t do
anything to make any of our jobs any easier. It is that kind of
thing, unfortunately, that when put in print and when circulated
comes back to haunt the very grantees and the very staff
attorneys who most of us are trying to defend. To say that, to
use Congressman Atkins’ term, the nutbag behaviors are the
exception, we hope the rare exception, and not the rule. That
kind of thing I think is unprofessional and unfortunate.

I don’t expect you to say anything more on it. But
that sort of thing sure doesn’t help any of us in what we are
about here. I hope it can be discouraged to the extent
possible, strong emotions notwithstanding.

MR. LOINES: Yes.

CHAIRMAN WITTGRAF: I have had my moment at the soap
box. Mr. Wear, you wanted to respond?

MR. LOINES: ¢Can I just -- I mean, one, I am not -- T
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will be glad to discuss it with vyou. I am not absoclutely
certain what you are precisely referring to.

But let me just --

CHATRMAN WITTGRAF: I am referring to the tone of it.

MR. LOINES: ©h. Okay. All right. Okay.

CHAIRMAN WITTGRAF: I was hoping you could see that.

MR. LOINES: I looked.

(Laughter.)

MR. LOINES: I will loock at it again. But I want to
address, though, actually Mr. Wear’s recommendation, I believe
it 1is, to the board, which I don’t have an objection to
obviously. But what I would like to add is that, you know, we
want -- during this period between now and when we get together
again, I don’t know if there is going to be another Middlesex or
another Pittsburgh, or whatever.

What I would like to clearly ask the board to do is to
-- and maybe Mr. Wear will join me in this, and that is that we
-- that during this period of time there be, you know, a hiatus
of this kind of activity until we get back together again.

MR. MOLINARI: Mr. Chairman?

CHAIRMAN WITTGRAF: Mr. Molinari?
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MR. MOLINARI: I have got a visitor from Congress here
with me today. My daughter, Susan, who is the newest member of
Congress and the youngest member of Congress. I have to leave
very shortly.

But I would like to make the observation and also the
offer to Mr. Loines and Del Johnson from New York. We have had
some conversations at the last meeting, at the conclusion of the
last meeting, and I would like to make the offer, informally, to
sit down with you folks between now and the next meeting subject
to the board’s approval.

We can have Terry come up and sit with us. I got the
impression in our discussion, Dwight, that there was some
movement possible on your part, some good movement, which would
enable us to settle this kind of dispute and let us go forward
with the task that all the providers have and that we have at
the same time.

I would certainly welcome pursuing that dialogue.

MR. LOINES: ©Okay. Incidentally, the decument that I
handed up represents a proposal that we came to despite the fact
that we were not able to have much of a dialogue with the staff.
I, too, was under the impression that the staff would be sitting

down with us with the view of working something out as oppesed
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to simply exchanging documents.

In that spirit, that is why we presented that
document. I hope it doesn’t offend anybody. But it is a
document that I would like you to view in that context. It was
a proposal for purposes of entering into a dialogue.

MR. WEAR: Mr. Chairman?

CHAIRMAN WITTGRAF: Does the newest member of Congress
wish to be heard.

" (Laughter.)

CHATRMAN WITTGRAF: Mr. Wear?

MR. WEAR: Thank you, Mr. Chairman. We will be glad
toc take up Mr. Melinari’s suggestion and we will be glad to meet
with him whenever it is mutually convenient if he believes that
will help us resolve things. We will also eagerly read Mr.
Loines’ proposal that we haven’t seen yet. My impression was
that you all had not put anything together in that regard. So,
we will certainly look at that and go from there.

The Corporation needs access to these materials for
the reasons that are outlined in my memorandum dated April 2eth.
It is the Corporation’s position that that right to examine
these documents cannot be negotiated away by its grantees. I

believe we will stick by that.
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But we will be glad to visit with you all and with Mr.
Molinari and perhaps we will be able to resolve something in the
next three weeks.

Mr. chairman, I think that is everything I had.

CHAIRMAN WITTGRAF: We will take this issue and put it
early on the agenda and bleock a couple of hours so that we don’t
end up jammed into the end of the day and do not do justice to
the several perspectives and apparently the very strongly held
views.

I guess that is as much as we need to do today. Our
visitors --

MR. DANA: Mr. Chairman?

CHAIRMAN WITTGRAF: Mr. Dana?

MR. DANA: Just to be sure. The memo to which Mr.
Wear has just referred would be shared with all these gentlemen
immediately; correct?

MR. WEAR: Mr. Chairman?

CHAIRMAN WITTGRAF: Mr. President?

MR. WEAR: Thank you, Mr. Chairman. We will provide
copies of the memorandum to the individuals here when we have
had an opportunity to make copies of it.

Thank you, Mr. Chairman.
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MR. DaNA: Thank you.

CHAIRMAN WITTGRAF: Mr. Mullen?

MR. MULLEN: I have a question in regard to our
funding. The funding astatus is <that we are being funded
indefinitely at this point?

CHAIRMAN WITTGRAF: You are being funded indefinitely
through May. A good try.

MR. LOINES: And the question of other progranms.

CHAIRMAN WITTGRAF: That is probably a two-way street
I suspect. There are monitoring visits going on in an ongoing
basis. You probably, Mr. Loines, know those almost as quickly
as Ms. DiSanto and her staff do. Probably more quickly than any
of the members of this board do.

I don’t know that we anticipate any over the next
three weéks. It is only three weeks until May 21st. If there
are, they, too, will come before the board I gather. That is
why I was trying to get CALS to compare and contrast a little
bit with Middlesex. There are somewhat different situations,
but I am assuming that the principles are generally principles
that are generally the same as it goes from one grantee to
another.

So, I would hope on this two-way street that we
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wouldn’t be forcing the question any place else in the meantime,
if we are getting close to forcing it, three weeks is not a very
long time.

Mr. Johnson?
MR. JOHNSON: I really have nothing to say at this

point. I would like, to the extent that I can, to aid this

process. I don’t know what role I can play however. I am
representing my program. I am not representing any national
interest.

With regard to my funding, I think the proof will be
what happens with regard to the creation of these files and

providing access to monitors if they do come back to my program.

So, the way the preliminary determination of the
suspension of my funding went if you followed the time line that
is provided under the regulations, the earliest my funding could
have been suspended would have been effective June 1lst.

So, to state that I have one more month, which wasn‘t
stated, however, because I am under the impression that the
issue as it relates to Legal Services for New York City has been
muted ocut at this point.

With respect to the preliminary determination of my
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suspension of funding, what I was asked to do, what my program
was asked to do, we have done.

CHATRMAN WITTGRAF: I think, if I understand the one
month or the continued funding for May, we are talking about
Middlesex and Pittsburgh.

MR. JOHNSON: Yes,

MR. WEAR: Mr. Chairman?

CHAIRMAN WITTGRAF: Mr. President?

MR. WEAR: Thank you, Mr. Chairman. With regard to
the gentleman’s question, I anticipate that the monitors from
the Legal Services Corporation will be up to examine the EVA
files for the New York program prior to our May meeting. So,
that will resolve our problems here.

MR. JOHNSON: Mr. Chairman?

CHAIRMAN WITTG?AF: Yes.

MR. JOHNSON: May I make a comment? I think under a
lot of circumstances that would be a reasonable approach to
take. However, I would 1ike.to have the opportunity to speak to
Mr. Shea and speak to the president and explain to them the
difficulties that that creates for me to have the monitors come
up during this month of May to look at the files that were not

created before. I can go over in great detail with them what

Diversified Reporting Services, Inc.
1511 K STREET, N.W. SUITE 643
WASHINGTON, D.C. 20005
(202) 628-2121




10
11
12
13
14
15
le
17
18
;9
20
21

22

269
files will have to be copied and transferred into one location,
because again we have nineteen locations.

When the monitors visit New York <City, separate
monitoring teams visit all nineteen locations. It means we have
to get files from the central office out there to the field. We
have to match it up person by office. That is going to take a
little while.

A degree of good faith has to be envisioned in this
process. I went through a two week monitoring period in March
with a 26 member monitoring team up on both weeks. I had eight
monitors in my shop during the first week. Ten in the second.
I have a staff of eleven people.

The following week two more monitors came up teo look.
Following that two week period, in the third week, two monitors
came up to examine one of my local offices on a separate matter.
The following week I had a surprise visit from the inspector
general’s office regarding another office that I had. Last week
no one came from the Legal Services Corporation. This week two
monitors are coming up on Thursday and Friday of this week to
look at a program. I have to get some work done in that
office.

CHAIRMAN WITTGRAF: On that point, it is my
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understanding, I have been led to believe that monitoring
generally, and not counting the inspector general, that
monitoring generally occurs approximately once every 20 months.
Is that your understanding?

MR. JOHNSON: Once every 20 months.

CHAIRMAN WITTGRAF: Is that your experience?

MR. JOHNSON: We have been monitored two times and
there has been ahout an 18 months gap in there. Yes.

CHAIRMAN WITTGRAF: I mean I don’t doubt that you are
going through a difficult peried right now. But it 1is not
something that you are geing through month after month, month in
and month out.

MR. JOHNSON: To the contrary. It has been since
March. What I am stating is that my program really does need a
reasonable break in order to put these records together. I am
not saying that we can’t handle the monitoring visits. We have
and we will continue to do that and get our work done.

But I am saying that it is a bit unrealistic. It is
an unrealistic time frame for us to gather these documents and
do what we have to do. I will sit down with anyone. Whether it
is President Wear, Mr. Shea or any of the board members, and

take you step by step what has to be done. If you say it can be
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done by May something, I will get it done. I will move heaven
and earth to get it done. I just think it is unreasonable and
unnecessary to place us under that type of pressure and time
frame right now.

CHAIRMAN WITTGRAF: Mr. Wear?

MR. WEAR: Mr. Chairman, thank you. Mr. Chairman, we
will be glad to work with Mr. Johnson on this.

But I don’t want another situation like we had with
Pittsburgh. We thought we had a deal with Pittsburgh. They
said they were going to create the files and give us access. I
said, "Great. That’s all we want." Then the next thing I got
was a note from them saying, "Ch, by the way, we are not even
going to give you access to the files that we would have given
you access to back in February."

I don’t want that sort of situation. Now, we will be
glad to work with you and help you in whatever way that you need
help with. But I don’t want another situation like that.

If we are going to have that, we are going to resolve
that next month at the board meeting, and if that means that
some programs are defunded, that is what will happen.

MR. JOHNSON: I wish, Mr. President, I could tell you

right now I won‘t do what Pittsburgh did to you. But I don’t
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know what Pittsburgh did to you.

MR. WEAR: Well, I am telling you what they did to me.
They said we had a deal and then they said we didn‘t.

MR. JOHNSON: What deal you have with me, I will live
up to. I will create those EVA files and I will do it
expeditiously. I sent out a memo last week to all of my project
directors telling +them specifically what we will do and
everything was immediately, immediately, immediately,
immediately and as soon as possible, what I will give them, what

they will give me, how we will proceed from this point on. The

files will be created. The access question, ¥ will provide‘

The next step once those files are created will be uPi

monitors will access.

to LSC and the reaction from the union, if any. I can tell you
what we will do at Legal Services for New York City, which is
create the files and give you access.

MR, WEAR: Okay. Well, I thought that that was the
deal -=-

MR. JOHNSON: That is the deal.

MR. WEAR: I thought that was the deal I had with
Pittsburgh and found out it wasn’t.

MR. JOHNSON: All I am asking for is a reasonable -- I
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beg your pardon.

MR. WEAR: I say that is the deal I thoguht I had with
Pittsburgh and it wasn’t.

MR. JOHNSON: All I am asking for is a reasonable
periocd, a time limit for the information. For you folks to have
information so that you can determine whether my request is
reasonable, I am willing to sit down and give vyou that
information to put you in the position to make that judgment.

|

MR. MILLER: I want to make one comment, I guess, to

|
really seek a better clarification. We appreciate very much

your suggestion that there will a couple of hours set aside and

that it will be at the beginning and that it will be debated in

But I think just the colloquy here in the last 20‘

a broader scale.

minutes or so suggests the need to be sure that we are able to
address this as a policy issue, try to get up to thé level of
what principles and general policy guidelines need to be set out
rather than having it be debated solely or even principally in
the context of a specific situation here or there, either in the
programs that already are afflicted or in ones that might emerge
over the next three weeks.

CHAIRMAN WITTGRAF: I think we want to begin on that
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basis. The only difficulty is we do have to give some thought,
I gather, to practical applications. That is again why I was
trying to get CALS and Middlesex compared and contrasted.

MR. MILLER: Right.

CHAIRMAN WITTGRAF: But, ves, we will begin from the
standpoint of principle with Mr. Shea and then with you, Mr.
Houseman, Mr. Loines and go from there and we will allow
adequate time. We should have adequate time.

Mr. Loines?

MR. LOINES: Yes. I don’‘t want to also through a
monkey wrench into this, but I have got to tell you we have -- I
have been informed today, I think the president of the local in
New York was informed a day or so ago of the resolution that was
reached between CALS and LSC. We haven’t examined it.

CHAIRMAN WITTGRAF: You have not examined it.

MR. LOINES: We have not examined that resolution.
So, I am not -- as I said before, we want to and we will do
everything that we can to resolve this on the level that we have
been addressing it, I believe, today. But we do have to examine
it from the point of view of the interest of the union. 8o, I
just say that for the record.

CHAIRMAN WITTGRAF: Thank you, gentlemen.

Miversified Reporting Services, Inc.
1511 K STREET, N.W. SUITE 643
WASHINGTON, D.C. 20005
(202) 628-2121




10
11
12
13
14
15
16
17
18
19
20
21

22

275

MR. LOINES: Thank you.

CHAIRMAN WITTGRAF: We have one more agenda item, a
brief review of the FY90 consolidated operating budget through
February of 1990. Mr. Wear, when you are ready, then Mr,
Richardson, and then we will turn to public comment.

MR. WEAR: Thank you, Mr. Chairman. If T may, Mr.
Richardson, I would like to ask you to refer to the specific
items in the board bock and to give us a very brief summary of
the materials that show up there.

MR. RICHARDSON: Okay. Let me refer you to page 33
through 39 for my comments,

Again, for the record, my name is David Richardson. I
am the treasurer-comptroller of the Corporation.

A very quick overview of the situation where we stand.
At the last meeting you adopted a budget that totaled
$320,000,593 approximately. For that, we have budgeted
$292,200,000 for the direct delivery of legal assistance. We
have contracted $271,593,000 of that money.

The majority of the remaining funds, the $20,000,600
is for the month to month grantees. Those that we have been
speaking about today who are on administrative action. With the

exception of the program development money, the $300,000 that
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has been set aside for the implementation of timekeeping on the
behalf of the programs. Also, the money for the law school
clinics, which we are in the process at this time of reviewing
the applications for those funds.

On page 35, caption two is the support for delivery
assistance. The budget 1is $17,700,000. We have contracted or
spent to date, $16,800,000. Again, the remaining portion of
that 876 is for month to month funding. There is a little bit
of money for program development that is not earmarked for a
particular program.

The national state support lines do have some money
set aside as contingencies, but for the most part the money has
been earmarked for particular programs.

Within the Corporation management administration, at
this point we should have spent approximately 42 percent of our
funds and to date we have spent 37 percent. We do have some
ongoing initiatives which will increase the funding over the
summer. To include, for instance, the board video and, of
course, the monitoring, which is the major portion of our
funding, will continue.

Also, I would bhe glad to answer any guestions you may

have. I know that is a very quick overview. One other item
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that I may mention, page 37, we have a caption as other funds
available, and you will see at this time we have collected as
grant recoveries, and that goes into two categories, the
questioned cost and also the recovery of fund balances,
$170,000. Interest income on our funds 1is $142,000 and
miscellaneous income is approximately $1,000.

CHAIRMAN WITTGRAF: Questions for Mr. Richardson?

(No respcnse.)

CHAIRMAN WITTGRAF: Hearing none, thank you.

MR. RICHARDSON: Thank you.

CHAIRMAN WITTGRAF: At this time the Chair is prepared
to recognize any members of the public who have not been
recognized previously and who might wish to make comment. One
member who has indicated is the executive director of the ILegal
Services program headguartered out of Minneapolis, Mr. Lane.
You have at the moment five of us and the president.

MR. LANE: I will talk fast before they disappear.

CHAIRMAN WITTGRAF: Your local board member may be
back. Her materials are still here.

MR. LANE: Her, I can talk to at home. I am Jerenmy
Lane and I appreciate the brief moment here to talk about some

things that have come up today that I would like to comment on
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from a field perspective out there outside the Beltway.

When drugs were being discussed there seemed to be a
casual equation of the right to receive public housing with the
righf to apply for public housing. They are two very different
things and the difference is critical.

It is my understanding that one of the cases that the
Corporation staff was critical of involved assertion of the
right to apply for public housing. The right to apply for a
government benefit is an extraordinarily important right. If
there is a formal application there must be a formal decision,
and if that decision is a denial it triggers the right to be
told why you are being denied and that you have a right of
appeal. That right of appeal may be asserted totally
independent of any representation by a Legal Services program
attorney.

In my state on an unfortunately rather substantial
number of occasions, welfare department employees actively
discourage people from filing formal applications by saying you
will just be turned down. Many people take that at face value.
There is never a formal turn down. They never even know that
they had a right of appeal and they can never exercise it with

or without representation from an attorney. In many of the
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cases that have gotten to us, those people have, in fact, been
eligible.

In Minneapolis, the housing authority routinely
refused to take applications from any person with a history of
mental health problems regardless of how serious, regardless of
whether they were under control. Those persons were never being
informed of a right of appeal. It required legal action on our
part to assert simply their right to apply. It is a very basic
right.

Oon more than one occasion over my 20 years in Legal
Services, I have declined to represent someone in a government
benefit appeal because I thought the probability of success was
so low that it didn’t justify using program resources. Happily
infrequently, but often enough to keep me humble, I have been
wrong. Somebody went ahead and appealed without my
representation and prevailed.

So, that right to know why you are being turned down,
that right to appeal, with or without a lawyer, is a critical
right. If that issue came up in my program, I might very well
take a case where I didn’t think ultimately the person might be
eligible for a public benefit, but where they were being denied

the right to even apply formally, because that right is so
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basic.

With regard to what I saw as an equation between an
accusation of drug dealing and the reality of drug dealing, I
think language has been very careless here on the part of some
of the people whoe have spoken to you.

By way of personal history, I am violently opposed to
illegal drug use. One of my brothers died directly as the
result of illegal drug use, so I have zero tolerance for drug
use and I hate drug dealers. At the same time I am very
troubled by the implication that merely saying that someone is
dealing drugs means they are.

Within this past month, my program represented a
person, a grandmother, who had custody of six minor children,
some of them were her grandchildren, some were other people’s
children whose parents couldn’t take care of them.

She faced eviction allegedly on the basis of drug
dealing. Her apartment was raided. The name on the warrant was
not her’s. It -was not the name of anyone 1living in her
apartment.

It was the name of the father of one of those children
of whom she had custody. He didn’t live there. He had never

lived there. There were no drugs in the apartment. There was
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no drug paraphernalia in the apartment.

They proceeded to try to evict her anyway, because--
not that she would use, not that she would let him use in the
apartment, but that he might come into the project to visit the
child and while in the project he might deal drugs and she
couldn’t stop him. They actually proposed to evict her for that
reason.

So, I implere you to be very careful when you hear
stories, to listen and to find out what is really going on,
because the accusation 1is very different from the reality.
Statistics that may be given to you about programs’ involvement
in cases in which drugs are alleged really doesn’t tell you
anything useful abbut whether drugs are being used or whether
the client of a Legal Services program is a drug dealer or even
an alleged drug dealer.

In the process of evicting people, in Minneapolis at

least, the housing authority asserts the right to wuse in

.grievance procedures anonymous third party allegations as

evidence. They will say at an informal hearing one of your
neighbors, and we won’t tell you who, says that you did thus and
such. The rules of evidence don’t apply. Even if you think

that is pretty appalling to a lawyer, the fact is that this is
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done in informal grievance procedures.

OCur program takes second place to none, I think, in
cur concern about drugs. One of my litigation directors wrote
one of those letters to the clearing house last summer about the
need for programs to get involved in figuring cut how we can
help tenants. We know from long experience what a scourge drugs
are to our clients and we care about them.

But I am not sure that some of the methods that have
been proposed here in terms of telling us how our money has to
be spent not only in Minneapolis, but in small towns 1like
Cambridge and Marshall, Minnesota where drug dealers are not a
significant problem. We are concerned about it. I just ask you
to go very carefully in looking at those issues.

On the issue of tainting of private money. Mr. Hall,
you raised a couple of duestions. I gather you had had an
instinctive reaction against essentially applying LSC
restrictions and prohibitions to all private funds. I think
that instinctive reaction was a good one, because the problem is
not so much that you will tell other people how to spend their
money. The problem is that they will stop giving it to us.

My program has received hundreds of thousands of

dollars from the General Mills Foundation and from the McKnight
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Foundation, which is 3M money, and they have been very
supportive to us. But they give us money for purposes different
from the purposes for which you give us money. They have been
quite blunt about the fact that they will simply turn off the
faucet 1if the Legal Sérvices Corporation in Washington tries to
tell the General Mills Foundation in Minneapeolis how its money
may and may not be spent. There is a real concern about that.

My program has been receiving United Way money for 75
years. It receives in Minneapolis more than twice as much money
as the Legal Services Corporation provides. I think they would
gquite rightly take serious umbrage at being told how they must
spend their money or that they couldn’t give it to this program,
which they have been funding for 50 years before the Legal
Services Corporation was created.

An argument can be made that 1f anybody has the right
to dictate, they have a lot better right to dictate maybe how
your money gets spent in Minneapolis. I assume that you would
take serious umbrage at that if they tried to say not only may
you not use our funding for child support enforcement, but you
can’t use anybody else’s money for that purpose. I think there
is a fundamental unfairness that would be involved in that and

it is a two-way street.
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With regard to earmarking for child support, there was
an unspoken question that I haven’t heard asked yet today. That
is not what should we do, but what should we stop doing if we
are going to spend money on child support that we are not
spending on it now? What are we going to stop doing?

My program spends one-third of its resources on family
law. Almost none of that goes to child support except in the
context of divorces where, of course, we seek child support
along with other remedies for our clients.

But the fact is if we are told we now have to spend
funds on child support, somebody is going to have to tell us
what to stop doing. I think that is an extraordinarily
difficult thing for you to do here in Washington.

You know, 1f you want to come out and tell the
battered women we are representing that we have to stop doing
battered women’s cases because we are going to do child support,
I would be most grateful, because I really don’t look forward to
that decision. I think my board of directors wrestles with that
and finds it very difficult when you are dealing with battered
women, you are dealing with people being denied unemployment
compensation, people being denied disability benefits, people

being evicted illegally from their apartments, consumers being
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prayed on.

They have to wrestle with not only what we will do,
but what we won’t do. I think it is very difficult, if not
impossible, to do that kind of priority setting in the negative
sense long distance,

Last, but perhaps not least, access to records. There
is another issue that I haven’t heard raised here and that is
what happens if this power struggle is resolved once and for all
in favor of LSC. It is clearly established that the monitors
have the right of access to all of my evaluation records, all of
my grievance records.

When I became the director nine years ago, our
evaluation process was not very good. In fact, it was pretty
poor. It was summary. You could answer a lot of vyes/no
gquestions. It complied with whatever regulations there might
be, but it wasn’t very good. People didn’t trust it
particularly. They didn’t spend time on it.

I spent years working with staff to revise it, making
as a centerpiece of it honesty in terms of evaluating your own
shortcomings and honest in terms of evaluating the shortcomings
of your friends. That 1is very hard to do. I have a program

with a lot of good lawyers in it, but even the good ones could
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be better. It has been very hard for me to get people to be
really honest. They do that now. They trust me and they trust
the process, but it took a very long time.

When they found out that the possibkbility existed that
those personnel files which include evaluations might be turned
over to monitors, the reaction was uniformly one of dismay.
Although my program hasn’t had as bad a monitoring experience
over the years as some have. We have had a few monitors who
have left our program in a situation where they don’t trust all
the monitors who come.

I know what is going to happen is 1f people are told
your evaluation may be turned over to a monitor, the honesty is
gdinq to go out of the process so that LSC might win a battle of
access and my program my lose the war of program quality to
which I think a meaningful evaluation process is critical. I
think it has been one of the most important things I have done
as a program director and it works very well.

I am really worried that what may get lost in the
power struggle here over who has the right to see what and who
has the right to protect what, the ability of my program to do
meaningful evaluations may go down the tube. I think ultimately

that would be a loss for my clients. I think that should be the
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ultimate factor that is used in measuring how you can balance
those competing interests. How will the clients of the program
be best served?

The same is true of some grievance filez. I have set
up a sexual harassment grievance procedure. In the process of
doing that we spent time talking to experts in the field,
including women who have been sexually harassed and what I
learned is that it 1is extraordinarily difficult for people to
make complaints, especially about a fellow employee. There is
an extreme reluctance to do it.

In some cases there is an extreme reluctance because
they are fearful of harming the career of a fellow employee.
Sometimes what goes on 1s inappropriate behavior, perhaps
inappropriate jokes, or something like that, that falls far
short of any sort of an assault, but that clearly shouldn’t be
going on and should be stopped. But people want it to stop,
they don’t want to get somebody fired.

There is clearly a fear on the part of pecople that if
the process is not confidential in terms of naming who did what
and how serious and how often, people will be even more
reluctant to utilize that procedure.

I think in resclving these questions, that factor has

Diversified Reporting Services, Inc.
1511 K STREET, N.W. SUITE 643
WASHINGTON, D.C. 20005
(202} 628-2121




10
11
12
13
14
15
16
17
18
19
20
21

22

288
to be considered. How can we help the programs do their job
without crippling the ability of LSC to do its job.

All I ask as a program director trying to make these
policies and procedures work, to try to make my program work, is
that you think about what is going to happen depending on what
policies get written here.

Thank you.

CHAIRMAN WITTGRAF: Questions for Mr. Lane?

MR. DANA: Just a statement.

CHATRMAN WITTGRAF: Mr. Dana?

MR. DANA: Thank you very much. That is more 1light
than has been shed upon this issue in the last three or four
minutes than has been shown for a long time. I hope that your
comments and your observations are heard by the people in this
room and are used by them when they sit down with Mr. Molinari
and try and work this issue out. It raises the consequence of
this thirst for minute detail about the employees of our
grantees that gives me pause and you have now confirmed my
concerns.

MR. LANE: Thank you, Mr. Dana.

CHAIRMAN WITTGRAF: Other questions or comments?

{(No response.)
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CHAIRMAN WITTGRAF: Thank you, Mr. Lane. Furthez
public comment?

(No response.)

CHATRMAN WITTGRAF: Hearing none, the Chair ic
prepared to entertain a motion to adjourn. Before the Chait
entertains such a motion, the consensus of the board menmbers
present now and present earlier seems to be that we will be
reconvening at 92:30 a.m. on Monday, May 21, 1990.

Board members keep in mind that we are to appear
before the House Judliciary Subcommittee regarxding the matter of
reauthorization on Wednesday, May 23. So, Ms. Bozell will
communicate with you further in that regard. To the extent you
are able to stay, think in those terms. But apparently the 22nd
was not going to work as a meeting date for everyocne.

Having said that, the Chair now 1is prepared tc
entertain a motion te adjourn.

MOTTION

MR. HALL: So moved.

MR. ERLENBORN: Move we adjourn. Second.

CHAIRMAN WITTGRAF: Moved, seconded. Those in favor,
gignify by saying aye.

(A chorus of ayes.)
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