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/| PROCEEDTINGS
(10:15 a.m.)

CHAIRPERSON BATTLE: Good morning, everyone.
We are here for a continuation of the meeting of the
Operations and Regulations Committee that begun in
earnest on yesterday. We have several matters before
us today, not guite as much as we had before us on
vesterday, but, nevertheless, several very lmportant
regulations that we must review and take public comment
on, and particularly review the public comment.

AGENDA ITEM NO. 1

CHAIRPERSON BATTLE: What I would like to do
today is to first review one of the regulations that we
considered yesterday and requested that the staff
revisit for some amendments, so that we can dispose of
it with a recommendation from this committee on today.

That regulation is Part 1639, welfare reform.
I understand that the staff and the community have had
an opportunity to get together and to review the
concernsg that we raised yesterday about the language in
this regulation, and you have a proposal for us to

consider today; is that right?
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MS. GLASOW: Yes.

CHAIRPERSON BATTLE: Okay. We’'re ready to
hear that proposal.

MS. GLASOW: First, I want to hand you
vesterday’'s version, because you’re going to need to
look at this provision on the bottom, in conjunction
with the propcsal on the new two-page version.

Yesterday, the committee decided to add that
provigion recommended by CLASP at the bottom of that
cover page.

We were attempting to define and clarify what
existing law is. And, in conjunction with that, for
fthe very same purpese, in the three-page handout we
gave you this morning, on Page 3 -- the handout we gave
you starts with Page 2 -- in Paragraph C in the middle
of the page, the bolded language is the new language
that we’ve added.

So it reads: "*Existing law,’ as used in this
part, means Title 1 of the Personal Responsibility Work
Opportunity Reconciliation Act of 1996" -- I still need
to get the cite -- "any federal, state, or local

statutory laws or ordinancesg implementing such act.n”
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| CHAIRPERSON BATTLE: Go ahead, Tom.

MR. SMEGAL: So the way 4 now reads, or the
way it would be construed, is that the only thing a
recipient may do with respect to representing eligible
c¢lients, the only permissible representation is with
respect to specific relief from a welfare agency, with
respect to existing law as defined in 1(C)?

In other words, if you represented -- 1if the
recipient wanted to represent an eligible, individual
eligible c¢lient with respect to some other welfare
agency activity, they couldn’t do it?

MR. HQUSEMAN: No, they couldn’t.

MR. SMEGAL: This says you can’'t.

MR. HOUSEMAN: No. This is part -- you have
to look at the whole thing. What is guiding this
regqulation is a prohibition on certain activities.

MR. SMEGAL: Right.

MR. HOUSEMAN: This is an exception to the
prohibition.

MR. SMEGAL: Right. And it’s the only
exception.

MR. HOUSEMAN: RBut the prohibition doesn’t
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cover all of it. It only covers -- it conly coveré
waelfare reform. In other words, the prohibition is on
welfare reform activity.

MR. SMEGAL: Well, reform of a federal or
state welfare system.

MR. HOUSEMAN: Right.

MR. SMEGAL: That’s the prohibition.

MR. HOUSEMAN: Right.

MR. SMEGAL: And the only exception to that
prohibition is with respect to a subpart of the
prohibition.

MR. HOUSEMAN: Right, besides the --

MR. SMEGAL: The existing law.

MR. HOUSEMAN: Right. That is, so if you’re
representing an individual client who 1s adversely
affected by action taken by a welfare agency, based on
a welfare reform law, the only thing you can do is seek
specific relief for that client through the
administrative processes, or beyond, if necessary, from
the welfare agency; and that’s what the statute says.

CHAIRPERSON BATTLE: Do you understand the

point that I think Tom 1s raising? What he is saying
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is, 1if you look at the purpose as it 1is now set out, it
basically reads, "The purpose is to ensure that
recipient do not participate in reform of a federal or
state welfare system, which is a broad definition, that
you do not participate in that.

Then it gives an exception, with language in
the exception about existing law, which pertains only
to one particular law, which one could term welfare
reform.

So his concern is that the overarching
statement in the purpose covers a broader scope than
does the exception; is that right?

MR. SMEGAL: Right.

CHAIRPERSON BATTLE: That 1s what I understand
hig concern to be. And i1t may be that just some -- we
need to tinker a little bit with this purpose.

MR. HOUSEMAﬁ: But "federal state welfare
system" is defined in the definitions.

MR. SMEGAL: Right.

MR. HOUSEMAN: And it says "Title 4 (A) of the
Social Security Act" --

MR. SMEGAL: Right.
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MR. HOUSEMAN: -- which has now been replaced
-- well, it’s not been replaced, but it’s -- the
Personal Responsibility Act, Title 1 of the Personal
Respongibility Act is now being incorporated into Title
4 (A) of the Social Security Act.

MR. SMEGAL: OCkay.

MR. HOUSEMAN: Which is all that we’re
referencing.

MR. SMEGAL: So you’'re saying there are no
state welfare systems that are not encompassed by the
definition --

MR. HOUSEMAN: Right, that'’'s correct.

MR. SMEGAL: -- that I find at 2(A) (1)°?

MR. HCOUSEMAN: That'’s correct.

MR. SMEGAL: Okay.

CHAIRPERSON BATTLE: Does that give you
assurance that the language, then, is consistent with
what we’'re intending to do?

MR. SMEGAL: Well, it gives me assurance that
Alan 1s certain that it does. That’'s good enough for
me .

(Laughter.}
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CHAIRPERSON BATTLE: Okay. Are there any |
other questions about this proposed change to the
regulation?

MR. McCALDIN: I'm not concentrating very
well, but on Page 3, under sub (2) -- you just asked
about 2(A) (1}, Tom -- there’s a sentence that’'s sort of
stuck in, that doesn’t follow on the paragraph. It
doesn’t have a separate heading.

But it says: "'Federal or state welfare
system’ does not include other public benefits
programs, unless changes to such programs are part of
the reform of the AFD or general assistance program.™

Now, would that reform be included within
Title 1 of the Work Responsibility Act?

MR. HOUSEMAN: It would be part of state
implementation of Title 1 of the Personal
Responsibility Act.

MR. SMEGAL: A recipient could initiate
litigation, challenge, or participate in efforts to
reform other public benefit programs. So the position

we're taking here is that Congress did not prohibit our

recipients from --
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MR. HOUSEMAN: Right.

MR. SMEGAL: -- doing those things with
regpect to other than federal or state welfare systews,
as defined.

MR. HOUSEMAN: Right.

MR. SMEGAL: Okay.

CHAIRPERSON BATTLE: Give me an example of
that, so I understand the distinction cof what your view
is now, what’s really permissible under this framework.

MR. HOUSEMAN: Okay. Child support is a
gseparate title of this, and it’s a separate title of
the Social Security Act. You could still represent
people under child support or challenge state child
support systems. That’s an example of it. That’s one
example.

S8I, the Personal Responsibility Act makes
changes in the S8I disability program.

CHAIRPERSON BATTLE: Qkay. Go back to 504
language. I see your point now. Now, I'd like to know
exactly what we had in 504 that we’'re attempting to
interpret now. Suzanne?

MS. GLASOW: We wanted Alan to have a chance
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to explain this to the committee, butfmanagement would
like scome time today to confer on this provision before
the committee --

CHAIRPERSON BATTLE: During the lunch break,
you got time.

MR. TULL: Would that be possible?

CHAIRPERSON BATTLE: Yes.

MR. TULL: We didn’t get a chance to share
this with genior management, and to have them have a
chance to look at 1t, so that their thoughts can be
fully part of this conversation, I think would be
helpfui.

CHAIRPERSON BATTLE: Sure. Now, let me tell
you what my concern at this point is, so that you can
take this into your deliberations, and I think it
really stems from Tom’s filirst question. By identifying
existing law in specific terms to relate to the Title 1
of the Personal Responsibilities Work Opportunity
Reconciliation Act of 1996, we are sgpecifying, in our
definition, what welfare reform is.

Wwhat I want to understand is, if you go back

to 504, pull out that section, how Congress termed what
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it is that is now restricted, to make sure that how we
define welfare reform is consistent with the intent of
what Congress set out on what welfare reform cught to

be, and I want to make sure that what we put in place

covers the entire spectrum of what Congress requested

us to do. Okay?

Does that get at the underlying thesis of your
concexrn?

MR. SMEGAL: Yes.

CHAIRPERSON BATTLE: Ckavy.

MR. McCALPIN: Except 504 (A) (16) says,
"involving an effort to reform a federal or state
welfare system," and that’s as much definition as it
gives.

CHAIRPERSON BATTLE: And my concern is, I
think that’s broader, potentially, than what we have
here, aﬁd so that’s why I want you to go back and look
at it and make sure that the way we set this out
covers, 1f it’'s (A), instead of specifying (A), or if
we don’t have a legislative history, that the intent
had to do with that particular -- at the time, you’'ve

all been welfare reform --
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MR. HOUSEMAN: This latest permutation came up
because of a suggestion that we specifically reference
the Personal Responsibiliﬁy Act.

CHAIRPERSON BATTLE: Well, vyes.

MR. HOUSEMAN: So I don’t have any problem not
referencing the Personal -- we were trying to respond
to, I think, what Martha said yesterday, that those
people would be pleased. Maybe we need to reference it
somewhere else.

CHAIRPERSON BATTLE: "Such as" -- maybe we can
say "such as this" --

MR. HQUSEMAN: Yes.

CHAIRPERSON BATTLE: -- but not make it
exclusive, so that others are not covered.

But I want the staff to take a look at this
issue, I think, particularly with what Bill has pointed
out as to what 504 actually says, so that we can make
sure that we’re consistent with the full interpretation
we need to give to that section of our appropriations
acﬁ. Okay. Got it? After lunch.

MR. McCALPIN: Let me just ask, as a matter of

structure, do you intend the fifth and sixth lines on
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Page 3 to be a part of (A) (2) or separate from?

MR . SMEGAL: The sentence should be over as
part of that paragraph, Bill.

MR. McCALPIN: Well, except that what they’'re
saying is it means (1) and (2), and then they’'re saying
it doesn’t mean.

MR. HOUSEMAN: I think thig version doesn’'t --

MS. GLASOW: I think we left it hanging. I'm
sorry. I apologize.

MR. HOUSEMAN: I think, you know, when 1t went
to the Federal Register -- you know what happened?

When you went to the Federal Register, they changed
this and c¢leaned it up, I think. So we need to learn
how they did it in the Federal Register.

MS. GLASOW: I'1ll check that out, Bill.

CHAIRPERSON BATTLE: Okay. Any other concerns
about 1639, from any of our Board members?

(No response.)

CHAIRPERSON BATTLE: OQkay. We’ll lqok to hear
back, then, after --

MR. HOUSEMAN: Do you have any idea when

you’re meeting for lunch? Because I’'m totally screwed
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up, my éay, Nnow. I got to take my daughter to a piano
recital early this afternoon.

CHAIRPERSCN BATTLE: Okay. Well --

MS. GLASOW: We could bring it back in
January.

CHAIRPERSON BATTLE: This is the one specific
issue that should not take more than five minutes. We
can do that.

MS. GLASOW: Why don’t we do that, bring it
back in January?

MR, TULL: Then we can all go to your
daughter’s piano recital.

CHAIRPERSON BATTLE: I don’t have a problem
with that.

MS. GLASOW: Okay.

CHAIRPERSON BATTLE: Because of the fact that
this seems to have raised some other issués, and I
really do want to make sure that we get this
gpecifically clear -- so, we’'ll do that.

MR. HOUSEMAN: Thank vyou.

CHAIRPERSON BATTLE: Okay. So we have, then,

no motion with regards to this one. We will defer
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this, as we have others, until our meeting in January.
So 1639 is deferred for continued deliberations of the
committee.

What I would like, with regard to this one,
though -- well, no, I won’'t say that. I was going to
say, let’'s get started on the commentary on this one,
but I don’t know that we’ll have time. I really would
like to make sure we have full explanations in our
commentary, but we may not have time for the committee
to start on that one. So all right.

AGENDA ITEM NO. 2

We also have before us the regulation which
pertains to restrictions on legal assistance to aliens
in 1626, as the next regulations we will now take up.

We are losing one of our distinguished
members. He must get back to California. Thank you so
much for joining is for this wmeeting, and we lost this
morning another distinguished Board member. Maria, I
think, is chairing a session with another board. She
called to let me know this morning that she would not
be able to join us.

We have at least three or four major -- well,
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I say three or four. There are at least six issue
areas raised in the comments that we received on.
restrictions on legal assistance to aliens.

And, in part, as I understand it, the
presentation we will have today will have to do with
the staff’s recommending to the Board that it, because
of the Kennedy amendment, put out a portion of this for
comment, because the Kennedy amendment passed after we
issued this first regulation, and it has an impact
specifically in this regulation.

So this is one that, even after we get through
this process, there will be further comment on, as I
understand 1it.

So why don’'t we do this? We’ll take up those
issues relating to the Kennedy amendment and, as well,
the other issues raised by commenters on the other
provisions in 1626, and attémpt now to get through all
of them, with the recognition that we’ll have a
different kind of recommendation coming from this
committee than finality on this one.

MS. GLASOW: Although we are only recommending

that those provisions in 1626 that deal with the
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Kennedy amendment be published as interimfprovisions
within a final rule. In other words, we're
recommending that the rest of the rule go forward as
final.

CHAIRPERSON BATTLE: ©Oh, okay. You can do
that?

MS. GLASOCW: Yes.

CHAIRPERSON BATTLE: That’s appropriate under
the Federal Register?

MS. GLASOW: Yes. They may make us do it as
two separate documents but, however the Federal
Register requires it. But because the Kennedy
amendment is effective and is law, and because of the
way it is phrased, basically saying that we are now to
interpret a provision in alien restriction to mean that
we can’t provide assistance in certain areas, we feel
that it’s already effective and we feel it needs
guidance on this issue. But we also need to put it out
for comment.

CHAIRPERSON BATTLE: All right. We will now
hear from our panel.

MS. GLASOW: The first issue is the Kennedy
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amendment, and this amendment permits LSC recipients to
use non-LSC funds to provide legal assistance to
ineligible aliens who are victims of domestic abuse
when the legal assistance is directly related to the
prevention of or obtaining relief from the abuse.

And I provided each of the committee members a
copy of this year’s appropriations provisions that do
include the Kennedy amendment, in case you need to look
at that.

CHAIRPERSON BATTLE: Thank you. What page in
this document is that on? Is that the last page?

MS. GLASOW: On Page 9. I'm sorry. It is --

MR. TULL: TIt’s most of it.

MS. GLASOW: It’'s wmost of it. 1It’s Section
501 -- no, excuse me -- 502, C, Capital C, do you see
that, where it says Subsection A-11 of Section 5047
There’s a Capital C that starts the paragraph.

MR. McCALPIN: 1It’s right at the top of Page

CHAIRPERSON BATTLE: It’s the bottom.
MS. GLASOW: There's two different versions

floating around, right. Okay.
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Basically, we sugge$t three provisions. It
would include two definitions and the Kennedy
amendment’s language itself.

The firgt definition 1is of the phrase
"battered or subjected to extreme cruelty." And the
Kennedy amendment basically directs us to use the
definition that is used that one would find iz 8 CFR
Part 204, Section 204 (2) (C} (vi).

These regulations have been promulgated by the
INS, but they are not finalized, and so we suggest just
referring to that definition, rather than putting in
their proposed definition at this point, because it may
become obscolete. Whatever they do end up with as final
will be the definition that we will need.

If they do finalize it before we finalize our
provigionsg on this, we may decide to do otherwise, but
at this point we just suggest referring to the site.

MS. PERLE: Just to make it clear, those are
interim regs.

CHAIRPERSON BATTLE: Let me suggest something,
and you can tell me whether this is Federal Register

appropriate.
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Sometimes, when we end up revising our regs,

we take out sectiocons, and so these numbers could vary.

I guess, i1s this sufficient to identify what it is we
intend, in c¢ase, since they’'re doing interim regs, if
they revise them and change the numbering, it's clear
that this is what we’re referencing?

We're talking about the definition, that is,
of this, which is contained here, so that if this
particular cite changes, people will know to look for
that particular one, however they have phrased it, as

the caption for that section. That might be helpful.

21

MS. PERLE: What we could do ~- I don’'t think

the part number would change, so what we could do 1is

just take out the reference to the specific section

number in the definition, but just say, as the meaning

given that phrase under 8 CFR Part 204, the regulations

issue, pursuant to --

CHAIRPERSON BATTLE: Yes. People can find

"that, and then read and find out wherever in 204 that

ends up falling.

MS. PERLE: Okay.

CHAIRPERSON BATTLE: It’s just because of the
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experience that we have with interim regs, that
sometimes these things change.

MS. PERLE: Okay.

MS. GLASOW: Okay. And we've also clted the
act from which those regs come, so that would be
helpful, too.

MR. McCALPIN: Why do vou cite the reg instead
of the Act?

MS. PERLE: Because our Act says you’re
supposed to use the definition in the regs that are
issued pursuant to the Act, in the appropriations bill.

MS. GLASCW: And the Kennedy amendment says,
"The term ‘battered or subjected to extreme cruelty’
has the meaning given such terms under regulations
issued pursuant to the Act."

MS. PERLE: So that term is not defined, I
don’'t think you know, in the Violence Against Women
Act.

MS. GLASOW: The second definition is of the
phrase "Legal agsistance directly related to the
prevention of or obtaining relief from battery or

cruelty. "
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Comments on this definition urged us to
include all legal assistance that would be necessary to
ensure that victims of the abuse would be able to
escape abuse, ameliorate the current effects of the
abuse, and be able to prevent any future abuse,
realizing that persons in these situations are very
vulnerable and helpless, and they need assistance in
getting out of that situaticn.

There is an Act, Viclence Against Women Act,
that I read an article on, that says the purposgse of
this act was to weaken the control of abusing parties
and to create a mechanism for abused spouses oxr
children to free themselves from such relationships
without losing their ability to immigrate, and this Act
basically allows these victims of abuse to self-
petition for immigration status because, before, they
ware totally dependent on either the parent or the
abusing spouse, and also to petition to stop a
deportation order.

So we recommend that this definition include
representation in those situations at this point, and

then put it out for comment.
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So, in our definition, our standard is
basically, on P&age 9, Paradgraph F, "‘Legal assistance
directly ;elated to the prevention of or obtaining
relief from the battery or cruelty’ means legal
agsistance that will assist the victim of abuse to
escape from the abusive situation, ameliorate the
current effects of the abuse, or protect against future
abuse .

MR. M¢cCALPIN: Where in the regulation do you
use the term which is defined in (F)?

MS. PERLE: In the applicability section,
1626.4. This is {(C), but it should be (B).

MR. McCALPIN: Which?

MS. PERLE: On Page 9, at the bottom, and the
top of Page 10.

MS. GLASOW: Section 4{(B), that is (C).

MR. McCALPIN: B?

MS. GLASOW: Yes. You’'re going to find a lot
of technical problems in this. It‘s a (C), but it
shouid be (B}.

MR. McCALPIN: Okay.

MS. GLASOW: This was our last rule, and we
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changed a lot of things at the last minute.

"This part does not apply to the use of non-
L&C funds'by a recipient to provide legal assistance to
an alien who has been battexred or subjected to extreme
cruelty in the United States, by a spouse or a parent,
or by a member of the spouse’s or parent’s family,
residing in the same household as the alien and the
spouse or parent, who consented or acquiesced to such
battery or cruelty, or whose child has been battered or
subjected to extreme cruelty in the United States by a
spouse or parent of the alien that" -- and it goes on.

MR. McCALPIN: That doesn’t contain the phrase
which is defined in (F).

MS. GLASOW: Go further. It says, "Provided
that the legal assistance ig directly related to the
prevention or obtaining relief from the battery or
cruelty," and that’s the phrase that we want to --

MR. McCALPIN: Why don’t you simply the phrase
"related legal assistance" like the statute does?

MS. GLASOW: Because comments said they needed
guidance on what that means, and related legal

asgistance --
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MR. McCALPIN: Well, the statute says what it
means.

MS. GLASOW: Well, it says, "directly
related." So the comment said, "What do you mean by
‘directly related?’"

MS. PERLE: If you read the comments, in terms
of what pecple thought should be included in there,
there’s a very wide range of activity that people
thought should be included in there. I mean, some
people said basically any legal assistance should be
viewed as directly related, and others were -- you
know, there were suggestions that it should be related
only to getting civil protection orders.

And so what we really wanted to do was give
them some guidance as to what it is. Now, I would
recommend that the commentary give some examples of
some of the comments., We haa suggested a variety of
examples.

For example, we said that, in the domestic
relations area, we thought that "directly related"
should obviously include civil protection order, but

also should include divorce, so that you can end this
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abusive relationship, and i1t should inclgde
representation of the mother to terminate the parental
rights of the father, assuming that the father is the
abuser.

It should not include, 1if the mother
remarries, someone who is also an ineligible alien, and
that person wishes to adopt the children, I don’t think
that that should be included. I think that’s not
directly related.

So, 1in other words, there are certain things
that clearly are related tc ending or preventing the
abuse, and other things that are not.

Similarly, if they’'re living in the same
household, the abused spouse needs another place to
live, needs some legal assgistance to get alternative
shelter, I think that that should be included in
directly related. But if she’s been living there for a
while, she stops paying rent, and she’'s evicted for
nonpayment of rent, I don’t think that should be
included.

Similarly, vyou know, the abuser has all the

income in the family, if she doesn’t work. Will she be
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able to get legal assistance to get some -- to get
public benefits, if they’re available in a program, or
gome alternative means or supporting her and her
children? But, if she’s later kicked off the program
for failure to meet regquirements, then I don’t know
that that should be included.

So I think we need to put some examples, to
show the range of activity.

CHAIRPERSON BATTLE: I think the concern here
is that, though Congress set out this term, "directly
related to," that people could breathe a lot of room
inte what that actually means, and I think what we’'re
attempting to do here is to set some parameters to give
guldance to programs as to the range of issues that
might be included and possibly the range of issues that
may not be included, by setting a standard that they
can use torevaluate a case, to determine whether it's
permissible under this section or not.

and I think that's good to do, given the fact
that one could argue that virtually any legal
agsigtance to a woman who is undergoing a situation

where there is spousal abuse is related, because it
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empowers her to move on aﬁd, even if she’s not good at
moving on, and she loses her benefits because she
doesn’t do anything, well, that’'s because of the abuse.

I mean, people could come up with ways to get
to far-reaching issues that could cause us problems.
So I think it does make sense here to provide
parameters and a definition that give guidance and, as
well, to illuminate in the comments gome specific
examples of what’s in and what’'s out, not as a
complete, exhaustive list, but as an example list that
gives guidance to what people can consider.

MS. PERLE: I think it’'s particularly
important, though, that we put in the self-petitioning
and the suspension of deportation.

MR. McCALPIN: The what?

MS. PERLE: The Violence Against Women Act
created new procedures for women who are aliens, who
are victims of domestic abuse, which was the self-
petitioning process, so it allowed her to petition on
her own behalf, whereas before, the husband or wife,
whoever 1is the abusing spouse, who was the citizen or

permanent resident alien, had to file the petition, in
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order to allow them to become immigrants.

MR. McCALPIN: Private right of action.

MS. PERLE: Pardon me?

MR. McCALPIN: A private right of action.

MS. PERLE: Well, I guess you could call it
that. And also that there’s a new suspensicn of
deportation process, which comes into play much earlier
than under the regular rules.

Because what often happened would be that the
abusing spouse would say, "If you leave me, I'm going
to call INS and have yvou deported," and sc that was the
situation. So the Viclence Against Women Act
specifically devised thesé two new processes to assist
these people, and I think that since this is referenced
in our Act, that it’s important to --

CHAIRPERSON BATTLE: To make it permissible.

MS. PERLE: -- to make it clear that those
two, that legal agsistance on those two things is
permissible.

CHAIRPERSON BATTLE: Qkay. All right.

MS. GLASOW: For example, when we put

"‘Directly related’ would include actions to ameliorate
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the cur%ent effects," we put the word "current” in
there on purpose, because some effects of abuse could
last foreyer and a day, and a lifetime, so we didn’t
want, ten years down the road, for someone to say, "I’'m
having emotional problems from the abuse, I need legal
assistance to, you know, get benefits." So we're
talking about the current effects.

And so those are the type of guidelines we’re
trying to give in this rule.

CHATIRPERSON BATTLE: Okay. I think that makes
good sense. Are there any other questions about this?

(No response.)

CHAIRPERSON BATTLE: Qkay. What are the other
aspects that we need to consider?

MS. GLASOW: OQkay. I guess that‘s it for the
Kennedy amendment.

Documentation of alien status. Our rule
currently lists the documents that are outdated and
several comments suggested, and we agree that, because
these documents change over time, that we would
recommend including an appendix to this rule, instead

of listing them in the rule itself, that could be
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revised annually by staff, because it’s really just a ;
technicality -- it’s like our appendix to the
eligibility rule, where the numbers change every year
~-- and, jusgt within the rule, basically state -- where
is that; Page 12:

"An alien seeking representation shall submit
appropriate documents to verify eligibility. A
recipient may accept originals, certified copies, or
photocopies that appear to be complete, correct, and
authentic documents, found in Appendix A, as proof of
eligibility."

MR. McCALPIN: I would suggest you move the
last phrase up into the first line to follow the word
"accept."

MS. GLASOW: "Ag proof of eligibility" after
"accept"?

MR. McCALPIN: Yes.

MS. GLASOW: Okavy.

CHAIRPERSON BATTLE: Now, I’'ve got a guestion
about Appendix A. Do we have any other appendices to
our rules, and does it turn out to be Appendix A that

we can use for this?
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MS. PERLE: We have Appendix A to Part 1611,
and it’s, as Suzanne just mentioned, it includes our
financial eligibility guidelines, which are revised
this year, based on the HHS guidelines.

CHAIRPERSON BATTLE: So that isn’t a separate
appendix, we’'re going to include this in the A Appendix
that we already have?

MS. PERLE: ©No, no. This is Appendix A to
this rule.

MS. GLASOW: I think it would be helpful to
publisgh it with this rule because this is where a
grantee looking for this issue would need to find it,
rather than have to go back and find another --

CHAIRPERSON BATTLE: So just, as a practical
matter, when we publish our rules, as we do ultimately,
are we going to have two Appendix As, one to Part 1611
and then one to this 6ne, 16267

MS. PERLE: Right. But they’re published with
the rule, and then what happens is, each year, when
they're revised, the staff just issues, in the Federal
Register, a new Appendix A, which is substituted, and I

think you probably mail them out to the programs, don‘t
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you? f

MS. GLASOW: Yeg. We den't really need to
call it Appendix A. There’s only going to be one
appendix. We’ll just call it the appendix.

MR. McCALPIN: Do we publish annually a
revised appendix to 16117

MS. GLASOW: Yes, we do.

CHAIRPERSON BATTLE: Okavy. I think that makes
good sense, because that gives you the fluidity of
being able to publish it without going back through
this process again, when there are changes. That makes
good sense.

Is there anything else?

MS. GLASOW: We clarified the types of
documents that would be other authoritative documents
issued by the INS, and comments informed us that there
are other documents, such as where a court or other
governmental agency may issue an authoritative order or
ruled that would establish eligibility of a particular
person.

And, on Page 11, in Section 1626.5(A), we have

language recommended. Excuse me. 12.
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CHAIRPERSON BATTLE: On Page 11 and 127

MS. PERLE: TIt’'s 11 and 12. And it’s in (A)
and it’'s in (1).

MS. GLASOW: 1It’s in Section 5(A) (2) on Page

12.

35

MS. PERLE: Well, it’s also in (1), because it

talks about the copies.
MS. GLASOW: That’s another issue.
MS. PERLE: Ch, okay.
CHAIRPERSON BATTLE: Are we going to talk

about the language in (A)? That's a different issue

though, right? So, we’'re really looking at S(A) (2) on

Page 12.

MS. GLASOW: Right.

CHAIRPERSON BATTLE: Okay. Any guestions
about that?

{(No response.)

CHAIRPERSON BATTLE: Hearing none, we can go
on.

MS. GLASOW: And comments also expressed a
concern about what happens when a person loses their

document, or it’s stolen, and we added language that
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would allow recipients to accept certified copies of
documents or photocopies that are complete, correct,
and authentic. And that's on Page 12.

MS. PERLE: Two places, Suzanne. It‘s in both
the citizenship and in the alien provisions. So it’s
also -- both of those provisions are also mentioned,
one on Page 14, and on 12(B) {(1). 12{(a) (1} and (A) (2)
and 12 (B) (1) and (C).

MR. McCALPIN: What pages are you on?

MS. PERLE: I’'m sorry. On Page 12 and Page
14.

MS. GLASOW: We did this basically for
citizenship status and alien status. Same thing.

CHAIRPERSON BATTLE: There is a lot of
language stricken in this.

MS. PERLE: That’s the stuff that will be in
the appendix.

CHAIRPERSON BATTLE: Ch, ckay. Okay.

MR. McCALPIN: Stuff that what?

CHAIRPERSON BATTLE: Will be in the appendix.
All of this information was the attempt by the staff to

actually set out what those documents should be, and
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now we’re going to put that in the appendix, so all of
this stricken language will come out in favor of the
appendix.

MS. PERLE: The material that’'s stricken was
written in 1989, and many of those documents are no
longer current, or they’re called different things, or,
you know, they’re obsolete documents, and there’s a
number of new documents that are now issued by INS, and
some issued by courts, some issued by State Department,
others.

CHAIRPERSON BATTLE: Since we're going to be
using just the appendix, I guess in (C} on Page 14, we
need to strike the (A) --

MS. PERLE: Yes.

CHAIRPERSON BATTLE: -~ and put it in the
appendix. Just an editing suggestion. OCkay. 1Is there
anything else on this particular issue?

MR. McCALPIN: Yes.

CHAIRPERSON BATTLE: Okay. Bill.

MR. McCALPIN: It looks to me like you have
inverted the natural seguence of thingg in the first

two sentences in 1626.5(A).
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f You say, "Verification of citizens shall not
be reguired unless you have reason to doubt." Then you
say, in effect, "If there is a doubt, a citizen seeking

representation shall attest in writing."

Apparently you shouldn’t have to verify,
unless thexre is a doubt.

MS. PERLE: That’s what we’'re trying to say.

MR. McCALPIN: Well, but you start out by
saying they shall attest in writing in a form approved
by the Corporation.

MS. PERLE: Attestation is different than
verification.

MR. McCALPIN: Well, I understand that.
That’s right. But is the attestation required unless
there is a doubt?

MS. PERLE: Yes, attestation is required.

MR, McCALPIN: In every event?

MS. GLASOW: Every case, yves. And most of our
recipients have them on the retainer agreement form.
It’s just, you know, they attest to their c¢itizenship.

MS. PERLE: Or at the bottom of their

financial -~
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MR. McCALPIN: So then, what you’re saying in
the second sentence, if you don’t believe the
affidavit, then --

CHAIRPERSON BATTLE: You reguest verification.

MR. McCALPIN: You reguest verification.

MS. PERLE: And this is language that’s been
in the rule since 1983.

MR. McCALPIN: Yes, but I don‘t regard that as
a very strong reason --

MS. PERLE: They’re all things that programs
understand what it means.

CHAIRPERSON BATTLE: Let me see 1f I can walk
through this so that we’re clear as to how this works,
because I think this gets to an issue that the
ingpector general may have raised.

Right now, in place with all of our
recipients, is a procedure for attestation of
citizenship. So, as people request services, they must
attest to their citizenship, regardless of where you
are in the United States or any other territory in
which we provide funds for services.

If there is a reason to doubt that
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attestation, then the program may reguire verification
of citizenship. If there is verificatiocon required,
then we have all of these things that come out of what
has been generally termed to be the kindsg of documents
that vou could use to determine whether or not you can
verify, independent of the attestation, the issue of
citizenship.

MS. TARENTOWICZ: Right.

CHAIRPERSON BATTLE: Okay. ©Now, I understand
the i1ssue that has been raised by the inspector general
-- and, Laurie, you help me with this -- to be, "We
think you ought to have verification in every
instance." Okay. That seems to jump over this issue
of attestation.

I was not clear, until Bill raised this issue,
that we already had a procedure in place for
attestation, so ﬁhe only reason you would verify is if,
for some reason, you doubted the attestation that you
received.

And the other piece is, we’ve got a provision
in hexre that says we cannot base our doubt on

discriminatory reasons. We can base our doubt on a
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lack of credibility o<f the pers?n or some other
legitimate reasons, but not illegal reasons.

So it gives part ¢f the definition to how you
go about determining whether there is sufficient reason
to doubt the attestation that you have received.

MS. GLASOW: That'’'s correct.

CHAIRPERSON BATTLE: Now, help me to
understand, from the inspector general’'s point of view,
why this is not a sufficient procedure.

MS. TARENTOWICZ: Well, the 0IG is concerned
with assegsing compliance with the requirement, which
begins with the law and is in the reg, that only U.S.
citizens and certain documented aliens receive legal
assistance, and so, in order to verify that, you
require documentation from those aliens that fall
within the categories that are allowed to receive legal
assistance.

And we feel that, in order to make sure that
only citizens and those certain aliens receive legal
assistance, we need to have some documentation to
verify that somebody is either a citizen or an alien

falling within one of the categories.
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CHAIRPERSCN BATTLE: Well, now is the
attestation sufficient for meeting that standard? And
you tell me why it is not. If you’'ve got a reason for
saying that the attestation it;elf is not sufficient,
I'd like to understand why.

MS. TARENTOWICZ: I think it just stems from
the attestation is just somebody saying that’s so.

MR. McCALPIN: 1Is it under oath? It’s not?

MS. TARENTOWICZ: I don’t think so.

MR. TULL: They're not typically notarized.

CHAIRPERSON BATTLE: What does attestation
mean?

MS. TARENTOWICZ: My understanding is it’s
just a statement that "I am a citizen."

CHAIRPERSON BATTLE: Okavy.

MR. TULL: Signed by the person.

CHAIRPERSON BATTLE: 8Signed by the person.

MR. TULL: Verifying the person --

MR. McCALPIN: So it’s not under oath, they
are not making a false statement under oath?

MS. GLASOW: I don’'t believe so. It doesn’'t
gay anything about perjury or anything.
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MR.; McCOLLISTER: We just use a client
agreement form that basically states the citizenship
issue, and then assign them a file. It’s not attested
or notarized.

'CHAIRPERSON BATTLE: Could you state your name
for the record?

MR. McCOLLISTER: I'm sorry. Roger
McCollister, Kansas Legal Services.

CHAIRPERSON BATTLE: Qkay. All right. And I
think that your hand was up.

MR. MILLEMANN: Michael Millemann. I’'m from
SCLAID, but I also teach at the Univergity of Maryland
Law School.

Just on the attestation, a statement that'’s
not undexr oath that generates services, an allegation
that’s not true, that generates gervices, will be
subject to penalties under criminal law, under state
common law and state statutory schemes. That’s, you
know, a variant cof fraud, criminal fraud, or a wvariant
of misrepresentation.

MR. TULL: We had a long conversation with the

inspectoy general’'s office on this issue, and they
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urged us very strongly to agree with them, and we
rejected, as strongly, on evaluation of the
recommendation.

and we do have another -- our procedure for
determining eligibilitcty under 1611 is a very similar
procedure, where a person states what their income is.
If there is reason to doubt the wvalidity of what
they’re stating, then it can be certified.

And, in neither of those cases, has there been
a problem in the past with assessing compliance,
whether their program is in compliance with the
regulations.

And the cost to a program -- not to a program,
to its clients in requiring a person who is in a time
crisis in their life, to go find documentation of their
citizenship if they may be worried about being evicted
the next day, they may be trying to get protection from
their husband for some -- because they’re being abused
in that circumstance, to add an impediment of going and
getting a document to prove their citizenship, in our
view, would be a very unnecessary and additional

impediment to what the program -- to what clients
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already face in coming to programs.

CHATIRPERSON BATTLE: Qkay.

MS. TARENTOWICZ: As to John’s latter concern,
we have procedureg, I think, in the reg, t£o deal with
emergency situations, and I believe that they state
even for those whe fall within the categories of aliens
who may be provided gservices, that documentation is not
required, if thexre’s an emergency, it’s not required
right away.

There are procedures governing what you can do
in an emergerncy that could similarly govern
verification of citizenship.

CHAIRPERSON BATTLE: Well, I guess the concern
becomes this. The principal, threshold concern is
whether the attestation, as it is presently
constructed, is sufficient, a preliminary measure for
determining citizenship, which will meet compliance
regquirements down the road. And I see we’'ve got to
balance some competing interests here,

On one hand, I do think we are going to have
to have sufficient measures in place, if there is a

gquestion about citizenship, to show, before we take a
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case, that we can document that this person jqualifies
under thege new restrictions that we have from Congress
for services, and I have no deoubt in my mind that that
is part of what we must do.

At the same time, when you have a person who
requests services, this is not just a unigue issue. I
think it flows through not only to legal services
programs. There are measures in the Welfare Reform Act
and in other places about this issue.

And I have to ask myself the question, because
Congress 1s not only regquiring us to do this, but also
welfare departments, until we have welfare departments
acrossg the nation now requiring each person who steps
up to regquest services, that they bring proof of
citizenship.

And, if there is a lower standard out there
that has become acceptable on this citizenship issue,
and other instances where there is the same
requirement, then I think that we can have some
comfort, if Congress has accepted it in other
instances, that it will accept a measure that we put in

place that is similar there, too.
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So I really would like for us to look at this
igsue, given that it not only applies to us, but it
also applies in other places, for how we are to assure
that we have complied with this new restriction with
regard to who is eligible for services, and see if that
initial measure of attestation meets the criteria that
other departments must now meet, as well.

And, if we find that it does, then I've got a
comfort level. If wé find that it is too low, then we
have some adjustments to make. And that’'s pretty much
where I come out, because I think that, if you can
apply now for food stamps in a state, and there is some
language in there about the whole issue of citizenship,
which meets Congress’s muster, and this is what they’ve
got, then I think we’re fine.

If our standard is too low, then we need to
raise it. If it’s just fine, we need to leave it where
it is. And I'd like for us to at least wvisit that
issue.

MS. GLASOW: Just a couple of points I'd like
to make. Really, the only new restriction, the main

new restriction on the galient regulaticon is the fact
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that it now applies to all fund?, rather than just to
LSC funds. 8¢ a lot of this has been in place for
years, so we’re not responding to new congressiocnal
law, in that sense.

The reason, underlying reason for both taking
the applicants word or attestation, both in the
eligibility and the citizenship issue, 1s we’'re trying
to protect the attorney-client relationship. You need
to develop a trust relationship.

And so that’s why, in both of these roles,
we’re saying only when you have reason to doubt. And
the legal aid attorneys have a pretty good feel when
they’ve been doing this work for a while, when
somecne’s not being honest with them. There’s ways of
telling that.

So that's part of the intent behind this, too.
We do have this unigue relationship that needs to be
built on a certain level of trust.

MS. PERLE: I think it’s also true, following
up on what Suzanne just said, that, you know, we’'ve
been living under this for, you know, 13 years. There

have never been allegations that programs are serving -
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CHAIRPERSON BATTLE: Populations we shouldn’'t
be serving?

MS. GLASOW: That they’re serving people on
the basis of, you know, someone who’s lying about their
citizenship. There’'s just not an issue. And one of
the main reasons the QIG is interested in this issue is
to prevent discrimination, and we see that as overkill.

The majority of our clients are U.S. citizens,
and in order to protect discrimination against a few,
it’s like you’re reqguiring every applicant that walks
in the door to have deocuments in hand.

MR. ASKEW: Well, I think they answered it.
This has been in place since 83, right, the way this
is doné now, and there haven’t been allegations of
abuse or problems with this, in monitoring or in the
éompliance phase; is that right? And nothing in the
new appropriations, right, changed the issue of
documentation.

CHATRPERSON BATTLE: Now, hearing that, if I
understand what you’re saying, the only change is the

extension of this to private funds?
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MS.jGLASOW: That and the Kennedy amendment
are the new issues.

CHAIRPERSON BATTLE: So that means that we’'ve
had in place a system that has worked since 1983
-~ thisg ig 1996 -- with regard to all the other
underlying issues.

MS. PERLE: And if you think about it, there
are probably many areas of the country. I talked to
someone the other day who -~ we talked about, you know,
how they were complying with this.

And he said, you know, honestly, there is not
a person who has come into my office in the last ten
years who is not a U.S. citizen, because there are
just certain areas ©of the country where, you know,
where there’s not an immigrant population.

And, for those programs, where maybe 99
percent of the people that come to them are, in fact,
citizens, for them to have to go through this process
and request documentation from everybody who walks in
the door, you know, I think that does -~-

CHAIRPERSON BATTLE: It has a chilling effect

on the services, actually.
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You have to step back from this and sese
whether what we put in place ultimately hasgs -- 1f I had
to prove citizenship, I mean, and if you would take my
driver’'s license and I had to go hunt down my birth
certificate, that may take a significant amount of
time, given I'm not close to the place I was born and
I'd have to send off for it, and nobody answerg the
phone when I call up there for it, because I’ve been
through that once before, in trying to get a passport
-- that could have a significant chilling effect on my
ability to get delivery of services, particularly when
there is no issue of credibility on the issue of
citizenship.

MS. GLASOW: And in terms of assessing
compliance, if the Corporation says it’s sufficient to
have thisgs attestaticon in those cases, and that’s what
the recipient has, they’re in compliance with our
regulation.

CHAIRPERSON BATTLE: Okay. Laurie.

M3. TARENTOWICZ: Well, that’s true, but
that’s sort of -- I don‘t think that answers the

gquestion, if you’re trying to devise a regulation that
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ensures compliance with the law.

In any case, we just don’t understand how
-- I'm not all that convinced by the long-term argument
that it’'s been place for this long, therefore, it’s
okavy. It just -- there’s obviously been some newly
focused concern with this, to extend it to non-LSC
funds.

We don’'t understand how tc assess compliance,
if you don’t have documentation, just as we reguire --
when a monitor goes in to assess compliance with
regulatory requirements, they look for documentation.
You need to have documentation.

and I would suggest that, at the very least,
we take a look at other benefits programs, to see what
they do. We didn’t have time to do an exhaustive look.
We know that you need these documents to get a job.
Everybody that has a job has ap?lied for documentation.

CHAIRPERSON BATTLE: A job is different.

MS. TARENTOWICZ: Evervbody that applies for
SSI benefits, we understand, has to provide this
documentation. We haven’t had the time to do an

exhaustive search of benefits programs. We would be
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happy to do so, and I would urge that, at the ?ery
least, you await that, to make a determination.

CHAIRPERSON BATTLE: Well, I have this
question to ask. What would the IG do, had Congress
not said, "Now, what you’ve been doing in the past, you
have to do it with private funds, too"? How would you
have handled compliance if we had not had to revisit
this issue at all?

And that’s the only issue. If I'm
understanding what Congress -- what came out of this
Appropriations Act was only the issue of whether to
apply this already existing restriction to private
funds.

MS. TARENTOWICZ: Which is why we didn’'t
address thig concern in the initial round, because our
understanding was the interim regs were just in place
to implement the restrictions in the Appropriations
Act, and then we would take a look at -- we could take
a look at the regs as a whole, when they were going
from interim to final, and that’s when.this issue
arose. This was the first time we really took a look at
it.
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The IG's office hasn’'t been involved, up until
now, until -- as involved with this as in compliance,
and it’s now been transferred.

CHAIRPERSCN BATTLE: I get back to the
question of why is the attestation not sufficient to

determine compliance with this reg?

MS. TARENTOWICZ: Because -- I think it’s just
like anything else. "Because I said so" is really not
adequate.

CHAIRPERSON BATTLE: "Because I said so" is

almosgt what you get into virtually on every piece of
paper you pick up when you do an audit. It is only ¢
when there is a credibility gap that the "because I
said so" becomes insufficient.

I mean, in other words, when you have budget,
when you get somebody’s documentation on their numbers,
"because I said SO" is the underlying issue on
virtually everything you pick up in an'audit, until you
look at this number and it doesn’t comport with
something else, so there’s a credibility issue, and
then you say, "Because I said so" is not going to be

enough. I need some documentation on this."
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Roger? !

MR. McCOLLISTER: Let me tell yvou from
experience why this has passed monitoring and auditing
in the past. We probably screened 50,000 people a
year, to represent 27 to 30 thousand people.

If we had to get a birth certificate on
everybody, 1f we had to get their work history to
determine eligibility, look at their bank records to
prove that they didn’'t have any money in the bank, the
whole thing would ccme to a halt.

So what you do in the interviewing process,
what legal services programs have done for years, is
develop sophistication in interviewing. You ask
certain questions and, if you don’t get the right
answersg, then vou ask for more information. Then you
ask for documentation.

And that’'s proven to be 99.9 percent accurate.
By asking the right gquestions, i1f you don‘t get the
right answers, then you demand the documentation in
those few cases where you get the wrong answers. And
any auditor would say that if you’re that accurate, why

collect documents on everybody?
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And that’s the reason we passed audits for
vears, on this issue, without having documentation on
everybody, is because the system is designed to catch
99.9 percent of situations, the way it is, and it does.
I can tell you from experience that it does.

And we do ask for documentation on some
people, but not everybody, because that would be silly
and it would mean we would only represent 8,000 pecople
a year instead of 30,000 people, because we would spend
all the rest of the time getting documents.

CHAIRPERSON BATTLE: There is a significant
resource issue tied to this. I would, if we were at a
point where there was some requirement that I could
glean from this Appropriations Act which required us to
do it, then I would take a serious look right now at
our doing it.

As I understand the issue before us, it has
arisen at the second look taken by the inspector
general at this issue, in reviewing the reg, and not as
a result of what was contained in the appropriations
rider, I mean, the Appropriations Act.

So it’s a broader compliance based issue but,
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even in that forum, I really would need a little bit
more to take that into account, to place the kind of
resource burden that it would wultimately result in on
programs to find out, particularly when there’s no
credibility issue, additional documentation.

Now, if there is a way to instruct programs on
what kinds of guestions to ask to test that
credibility, and not ijust accept that attestation, then
I think that that makes gocod sense, because that gives
programs the ability to ferret out those instances in
which they’re going to need additional documentation.

But, on this particular issue, I don‘'t -- I
mean, and 1I°11 hear from the other Beoard members, their
thoughts about this, but I'm not sure that we have
sufficient grounds hexre to make a change in a policy
that’s been in place, with a law that’s been in place,
simply because it now applies to private funds of this
magnitude.

MR. ASKEW: What the IG is doing is balancing
waste, fraud, and abuse -~ because what you’re talking
about is fraud, I guess, by é client -- with economies

and efficiencies and, in this case, there’s no evidence
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that there’'s been fraud over the history of this.

Secondly, there tends to be an assumption
somewhere by people that programs are interested in
serving financially ineligible clients or clients who
are ineligible for another reason, and that’'s just
simply not true, I don’t think. I don’t believe vyou
can document that programs have any interest in serving
ineligible clients.

So, if yvou have to strike a balance between
waste, fraud, and abuse where there’'s no evidence of
fraud, against economy and efficiency, where there’'s
going to be great evidence that this is going to be
very inefficient, and end up reducing level of services
to other eligible clients, then it seems to me we're
safe to go with the economy and efficiency here,
because there’'s simply been no evidence that there’s
any abuse here.

CHAIRPERSON BATTLE: Laurie?

MS. TARENTOWICZ: I don’'t think our concern
stems from ocur suspicion that there’s abuse out there
and we’re just not catching it. We just don’'t know.

aAnd our concern 1s more than waste, fraud, and abuse.
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Now, compliance, the responsibility for
overseeing compliance monitoring has been transferred
to the OIG. 1It’'s much more than looking at, you know,
waste, fraud, and abuse, the traditicnal 0OIG cocncerns.

CHAIRPERSON BATTLE: But what else is there?
I'm trying to understand, what is it that you’re
looking at and trying tc get at with this proposal?

MS. TARENTOWICZ: Compliance with the
requirements of the law.

MR. ASKEW: Well, there will be compliance if
they have a client retainer form or a financial
eligibility sheet with attestation on it, and that’s
all the local CPA would have to do is say, "Yesg,
there’s compliance," if that’s what the regulation
says.

MR. TULL: 1It’'s only a compliance issue if you
assume that people are lvying on those attestation forms
in massive amounts, and you need further documentation,
because there is clearly a document you can look at.
It’'s very easy to verify. It’s probably one of the
easiest regulation requirements to verify that we have.

MR. ASKEW: So, if there’s no attestation,
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attestations on those 'intake sheets.

CHAIRPERSON BATTLE : I think I’'ve heard at
least sufficiently, and I hope all the other EBoard
members have, on this issue. Are there any questions
about 1t?

(No response.)

CHATIRPERSON BATTLE: Okay. Let’s move on to
the next issue. Thank you for your input.

MS. GLASOW: The next issue 1s an issue of
confidentiality of applicants for service and, in two
areas, comments raise concern.

One 1s for applicants for services who are
rejected or referred to another legal services
provider, because they do not fall within one of the
permitted categories of aliens who may be served, or
clients who are represented using non-LSC funds under

the Xennedy amendment.

The concern was that if certain documents were

regquired of these clients and applicants, that they
would be put in a situation that these documents could

be turned over to other authorities if they were kept

Diversified Repacting Services, Inc.
1025 VERMONT AVENUE, N.W. SUITE 1250
WASHINGTON, D.C. 20005
(202} 296-2929




-

10

11

12

13

14

15

16

17

18

19

20

21

22

61

by the legal services programs.

We suggest adding a new section on
applicability, on Page 9. Basically, what we’'re saying
is this rule, this part does not apply te normal intake
and referral of an ineligible alien, and it doesn’t
apply to the Kennedy amendment clients and, because it
doesn’t apply to them, they’re not subject to the
regquirements of this part.

And we do have agreement with the OIG on this
issue. There is no LSC regulatory requirement that
would require recipients to maintain documents or
records that would include confidential information
about a person’s immigration status and, because those
documents won’t be required to be kept by recipients,
we don’'t feel it causes a problem.

CHAIRPERSON BATTLE: Linda.

MS. PERLE: I agree with what you’re trying to
do. I don’t agree that this does it.

First of all, when you have the 1626.4 (B) that
says this part does not apply to the use of non-LSC
funds by recipilent to provide legal assistance to the

Kennedy amendment part, that’'s a little contradiction
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%n terms because, then, the Kennedy amendment
provisions are in this part. So that’s confusing.

And, second of all, there’s nothing in here
that says vou don’t have to keep documentation about
people you either serve under the Kennedy amendment or
that you don‘t serve and, in fact, in the old
regulation, the prior version of 1626, it said
gspecifically that you did have to keep documentation
with respeét to people who sought assistance but were
denied assistance.

And thig is silent on it. It doesn’t say
specifically you don’t have to keep it.

I think that a better approach would be to say
that, first of all, at 1626.4 applicability, you could
say that the requirements of this part regarding
verification or whatever do not apply, then you ought
to say specifically that if a persén igs served under
the Kennedy amendment or that the person is not served,
because they’'re found to be ineligible, that the
program should not -- not only that they’re not
reqguired, but they should not be eligibility records

with respect to alien status.

Miversified Reporting Services, Inc,
1025 VERMONT AVENUE, N.W. SUITE 1250
WASHINGTON, D.C. 20005
{202) 296-2929




Nt

10

11

1z

i3

14

15

16

17

18

13

20

2%

22

63

I alsgso have some question, and I think;we can
certainly receive some assurance from the IG that this
ig true, that the Kennedy amendment clients, you may
have to keep in their record some information about
their alien status, particularly if the service you're
providing to them is self-petitioning or suspension of
deportaticn, because you’re going to have to have that
information.

And we need some assurance that the IG is not
going to ask to look at that information that’s in the
client file.

MR. TULL: Can I speak to that? Because this
ig a vexy difficult problem which is created by 509(I},
which does specifically say that records which are
available under 509 (H) of the Appropriations Act are
available to law enforcement agencies, and there is a
question of the OIG’s resgponsibilities when they have
information of a c¢rime.

I'm not speaking for them now, but I
understand from conversation with them that their view
is not that they automatically, any time they have

information about existence of a crime, have an
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affirmative duty to report any such information, but
there are inspector generals who have a different view
of that.

Sc the guestion is what documents become
avallakle under %09{(h) to the inspector general or an
auditor from the Corporation or from another agency.

The fact that there’s information in a file
about the alien status of the client is only a problem
if it's identified as a record which is available under
509(H), and the compromise here, which the 0IG has
agreed to, because in conversations with them they
understand the problem, they understand that if we get
into a situation where we ask for records about illegal
alien status in the context of records which are
available under 509(H), that it creates a reporting
requirement, the potentiality of a reporting
reguirement, which would destroy the confidentiality of
the attorney-c¢lient relationship.

You can’t have a situation where a client
going to a legal services program, the fact that
they’re going may subject that person to prosecution,

and that the source of the information for that
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happening would be the very lawyer that the person went
Lo.

That obviously goes to the very core of the
way our legal system works, and the IG understands that
and 1s seeking a way to cooperate with us, consistent
with their responsibilities under the IG Act, and our
responsibilities undexr the scheme that we need to
function under.

So that the intent here is specifically to say
that the records which will be required to be kept,
which would be subject to %509(H), do not include, for
Kennedy amendment clients, informaticon about their
alien status.

It doesn’t mean the program takes every pilece
of information about that person’s status and throws it
away, becaﬁse they may need that for purpoges of
representation, but that is a part of the body of
confidential information that they have that pertains
to the representation and does not pertain to the
eligibility.

And we recognize there’s a certain illogic in

that, but it’s an illogic which is required by the
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problem we’re trying to solve, and I fear that, 1f we
fix the logic, we won’‘t be able to solve the problem.

CHAIRPERSON BATTLE: And I wonder how we can
say that in 1626.47 Becausge what I’'m hearing Linda say
is, okay, the problem that I’m hearing, that there is
agreement between the Office of Inspector General and
the staff that this needs to be fixed in a certain way,
but that if someone were to pick up what we’ve written
on this, they aren’t going to get what we intend.

MS. PERLE: That'’'s what you’re hearing from
me .

CHAIRPERSON BATTLE: So 1is there a way that we
can reconstruct this applicability section so that it
articulates, in the best way possible, what it is we’'re
seeking to do in protecting confidentiality and, at the
same time, ensuring that we have adequate measures for
compliance?

MR. TULL: I wonder if we could add to 6(B),
add -- in saying "does not apply," specifically says,
"and does not require records related to the
applicant’s alieﬁ status as a part of their," what,

"intake" -- "as a part of their qualification for
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eligibility™?

MS. TARENTOWICZ: Just "does not requires
documentation on a person’s immigration status.

MR. TULL: Recause the language we need to
have is something which invokes 509 (H), which is the
gsection which says what information 1is available to
auditors, and it includes financial information and
eligibility information.

| MS. PERLE: But not just on B. I believe that
alsoc includes A and B.

MR. TULL: Correct. Yes. OCkay.

CHAIRPERSON BATTLE: We could have a Paragraph
1 and then make Subparagraph (A) and (B), so that this
language would be applicable to both (A} and (B).

MR. TULL: This could be the missing (B), and
we’ll just make it (C}.

CHAIRPERSON BATTLE: Since we’re talking about
eligibility in both instances, let’s set it out at the
top. And it also seems to me, by setting it out at the
top, makes clear the point that we’re making about this
documentation and its use.

MR. ASKEW: Can you have a 1 when there’s no
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MS. PERLE: I think we’re in agreement on what
we want to do, but I think we’ll have to work it. I
still don’t know that it works, you know, stating it as
the applicability. I'm just not sure that really works
right. But I think we do understand what your
suggesting, and I think it’s consistent with certainly
what I was suggesting and, if the ICG is comfortable
with that, we could work out language that we can get
back to vyou.

MS. GLASOW: So that boeth of these situations
are covered by this.

CHAIRPERSON BATTLE: Can we do that, and take
the time to just go back and look at that, and this is
on our plate for our January meeting.

MS. GLASOW: Okay.

CHAIRPERSCON BATTLE: Okay. Now, any other
issues on aliens?

MR. McCOLLISTER: LaVeeda, on Page 11, what is
listed as 1626.5 is really .6.

MS. GLASOW: There’s a lot of technical

mistakes in this, because we were changing things at
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the last wminute, and we will carefully go through it
and make sure all the numbers and everything are
correct.

CHAIRPERSON BATTLE: After confidentiality,
what is our next issue?

MS. GLASOW: There’'s just a few small issues.
For instance, we deleted the provision on replenishment
agricultural workersg, RAWs, because they no longer
exist.

CHAIRPERSON BATTLE: Replenishment, what?

MS. GLASOW: Agricultural workers. There’s a
category called SAWs, and RAWs were supposed to replace
them but, apparently, the law has been changed.

MS. PERLE: That provision was never
implemented, and then it was repealed.

MR. McCALPIN: What’s the change? The
elimination at the top of 17?

CHAIRPERSON BATTLE: 1It'’s actually the bottom
of 17. Replenishment agricultural workers is on Page
17 as 626.9.

MR. McCALPIN: I’'ve got that on Page 16. This

is dated December 13th.
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MR. TULL: The next page is the;replenishment
agricultural workers.

MS. GLASOW: You’'re looking at SAWs, probably.

CHAIRPERSON BATTLE: That’s not 1t. Go to the
next one. There. What‘s a RAW and a SAW?

MS. GLASOW: These are agricultural workers
that come over into the United States, special
categories under the INA that do agricultural work, and
then I think they go back home, or whatever. But they
don't exist.

CHAIRPERSON BATTLE: Qkay. Anything else?

MS. GLASOW: Yes.

CHAIRPERSON BATTLE: Okavy.

MS. GLASOW: Technical changes again. The
SCLAID pointed out that we should clarify that persons
born in Puerto Rico and the U.S. Virgin Islands are
U.S. ¢itizens, and we did that, somewhere.

CHAIRPERSON BATTLE: Where is that?

MS. GLASOW: Maybe we did it in definitions.

MS. TARENTOWICZ: I think you were going to do
it in the commentary, but referring to the INA in the

definiticns secticn, we’ll do that.
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MR. TULL: It’s in 1626.2(A), on Page 8. I'm
sorry, no, itc’s not, because Ehat's ineligikle alien.

MS. GLASOW: It’s somewhere. I'11 find it.

MR. TULL: Refer to the definition of citizen
in that, in that definition, we actually don’'t define
citizen.

MS. PERLE: Citizen or national of the United
States ~-- I thought that was what we did to address
that issue, that i1f the person was a U.S. national.
That’'s a different issue.

MS. TARENTOWICZ: Citizen or national of the
United States are the terms used by the INA, and
national is defined in the INA, United States is
defined in the INA. Citizen is not defined in the INA,
particularly, but I think the U.$S. Constitution does
that.

MS. GLASOW: I have the definitions. National
and U.S8. citizen are pretty much the same thing.

MS. PERLE: They’'re not an alien, anyway. I
may need to add something.

CHAIRPERSON BATTLE: I think since this whole

issue is determining whether a person is a citizen or
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- not, let’s start with some major premises here -- what

it is, what it is not. For someone coming out, I want
to tell you, because I don’'t work in this area all the
time, this thing reads like Greek to me.

MS. GLASOW: It’'s a very technical rule. It
takes a lot of expertise.

CEHAIRPERSON BATTLE: And I guess what I'm
saying is, I think we need to step back from this
particular rule and construct it in a way that someone
who is not familiar with this can sit down, read it
from beginning to end, and know what their
respongibilities are.

MS. PERLE: ff you read the old 1626, you
think this is Greek, that’s Swahili.

MR. McCALPIN: How about Sanskrit?

MS. PERLE: Sanskrit. Right. Sorry. Swahili
was bad. Sanskrit.

(Laughter.)

MS. PERLE: I mean, this is modern Greek and
that’s ancient Greek. It was so impossible to
understand, and it was written sort of layer upon layer

upon laver, to say the same thing four or five times in
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different ways.

And we originally -- we didn’t make a major
effort to sort of go through the rest of the rule to
kind of clarify it. When we went through the second
vergion to do the finalized rule, we did make some
effort to kind of cut through some of those layers to
get to the core of what the rule meant and to simplify
it.

We may need to do some additional work on
that, and I certainly have no objection to that.

CHAIRPERSON BATTLE: Something simple, like
"Legal services are avallable to U.S. citizens and so-
and-so. This part prohibits recipients from providing
legal services for those who are ineligibkle aliens"

-- a major premise that says, "These are the folks we
serve, these are the folks we don’t."

I think that that’s helpful, because it just
kind of sets the overarching parameters, so you know,
you kind of launch right into, "This is what we don’t
do," without ever stating what it is we do, and who it
is we serve.

MS. PERLE: So you want to define "citizen"?
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CHAIRPERSON BATTLE: Yes.

MR. TULL: Do I also understand you to suggest
an additional sentence in the purpose, stating it
affirmatively, rather than negatively?

CHAIRPERSON.BATTLE: Right.

MR. TULL: To assure that legal services are
provided to U.S. citizens or citizens of the United
States and aliens who are eligible for such services?

CHATRPERSON BATTLE: Yes. I think that just
pute a better tenor on this. Do we need a break?
Let's finish aliens.

MS. PERLE: We have a number of issues still
on aliens, I think.

MS. GLASOW: I don’t believe the INA has a
definition for citizen.

MS. TARENTOWICZ: It doesn’t, but the
Constitution does.

MS. PERLE: We can also say that we include
-- make it clear that people who are, you know, from
Puerto Rico or the Virgin Islands or the --

MS. TARENTOWICZ: That’‘s in the definition of

the United States in the INA.
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MS. GLASOW: We’ll fix it. i

CHATRPERSON BATTLE: I think everybody needs a
break. Resume in five minutes.

(A brief recess was taken.)

CHAIRPERSON BATTLE: Why don’t we gather back
around? Why don‘t we do this? We're going to finish
this morning aliens, and then we’ll take a lunch break
and begin the final two regs that we have on our agenda
this afternoon.

As I understand it, we still have some other
issues that we need to discuss regarding 1626.

MS. GLASOW: We just have two more brief
igsues. On Page 15, the third criterion for what you
do in emergency situations regarding alien eligibility
and - -

MR. McCALPIN: That really starts on 147

MS. GLASOW: Starts on 14, vyes.

MR. McCALPIN: And this should be (D} ?

MS. PERLE: Yes, (D), but below, where it says
1626 (A) through (D), and that should be through (C).

MS. GLASOW: Like I said, we need to fix all

these. We’ll fix it.
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MS. PERLE: References need to be fixed.

MS. GLASOW: But if you go to Page 15, number
3 at the top is one of the criteria that is no longer
consistent with our priorities rule, and we would
suggest deleting that.

MR. McCALPIN: Do we need to take that whole
paragraph out?

' MS. GLASOW: Yes.

CHAIRPERSON BATTLE: And tell me why that’s
inconsistent with our priorities.

MS. GLASCW: Because we clarified in our
priorities rule that emergencies -- because our
priorities rule now requires that emergency cases for
the purposes of that rule only deal with emergencies
ocoutside of priorities, and not within priorities. Does
that make sense?

MR. McCALPIN: Yes. We did that yesterday.

MS. PERLE: So this says you have to use the
same criteria for emergency assistance used in their
general determination of priorities, and uses the
procedures in 1626.5(B), only in the cases -- it

doesn’t really have anything to do with it anymore.
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MS. GLASOW: If an alien representation is
within their priorities, then --

MS. PERLE: Regardless of whether it’g an
emergency oY not.

MS. GLASOW: -- it doesn’t -- then 1620 no
longer deals with emergencies within priorities, it
only deals with emergencies outside. If they’re doing
alien representation, it’s within their priorities and,
therefore, the 1620 emergency provisions don’t relate
to this.

MR. TULL: I think the problem here is that
this provisicon was probably surplusage in the first
place. Under the old priorities regulation, there was
no requirement of any criteria for emergency
assistance. So this assumed that programs, as a part
of their priority setting, would have such criteria, a
fact which probably was not true in 80 percent of the
cases.

So its old use was just, it was like an
appendix -- a human appendix -- had no function. We
now have defined emergency assistance or emergencies,

in the context of priorities, for a very special
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purpose, which is statutory, and which relates to
reporting to us, and relates té a set of procedures
that need to follow afterwards in terms of the Board,
or changing priorities in response to those emergencies
which were outside of priorities.

And this really relates to -- the notion of
being able to represent a person without verification
in an emergency has to do with the immediacy o©f having
te represent that individual, because they’ll lose some
benefit or right.

Emergency in the priorities reg is defined
much more broadly than that, and it involilves l1lssues
which would not have come to the attention of the Board
in setting the priorities, and they haven’t had time to
change them yet and, therefore, if other criteria are
met, the program can meet it.

So it;s a much broader definition than I'm
sure was contemplated when this was adopted, even
though it had no real bite to it, in reality.

CHAIRPERSON BATTLE: Laurie?

MS. TARENTOWICZ: I cértainly agree on

deleting the reference to 1620, but I would suggest
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some guidance with regard tqfwhat an emergency is.

CHAIRPERS3ON BATTLE: Can you say "See our new
procedures with regard to this in the prioritiesg"?

MS. PERLE: No, no. That dcocesn’t make any
sense. That's the problem.

MR. TULL: Because the definition of emergency
in the priorities reg is much broader than is really
appropriate here.

MS. GLASOW: The priorities reg basically says
you can take an emergency case. It is not one of the
priority areas you adopted, only under certain
circumstances.

CHAIRPERSON BATTLE: Why do we need to speak
to emergency situations in this instance here?

MR. TULL: Because it has to do with providing
an opportunity to go ahead with services in the event
that a person doesn’t have the documents but, if you
wait ‘til they get them, they’'re going to already be
out of the house or whatever.

But 1t’s not a waiver of documentation. It’'s
simply saying --

CHAIRPERSON BATTLE: It just says, "Get the
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documentation to me, but get started on the case."
Okavy.

MR. TULL: Which is why the definition of
emergency needs to be a temporal one that has to do
with a need to act quickly.

CHAIRPERSON BATTLE: When you delete 3, is
there sufficient information in 2 through the 4 that
was left, to inform pecople as to how to handle the
emergency situation if you don’t immediately have
documentation?

MR. McCALPIN: Except for the failure to
define emergency.

MR. TULL: What if we were to add, in the

beginning of (D), "In an emergency" -- this is on Page
14 -- if we were to say, "In an emergency" -- and then
add language -- "where if action is not taken
immediately the client will be unduly harmed" -- or
will be --

MS. PERLE: You could put something like that.
In 1611{(A), on the retainer agreemeént requirement,
there is a parenthetical that says, "The retainer

agreement shall be executed whenever presentation
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commences, " and then it says, "or, 1f not possible,
owing to an emergency situation, as soon thereafter as
is practical."™ And then it goes on to talk about
what’s in the retainer agreement.

I think that there is probably a general
understanding among reciplents as to what constitutes
an emergency.

Mgﬁ_TULL: Although we have defined emergency,
elsewhere in the regulation, which not be appropriate
here, so we may need to. Someone could say, "What is
an emergency? Well, is there something in 1620. Let’s
use that definition.™

MS. PERLE: I have no objection to doing
gsomething simple like that.

CHAIRPERSON BATTLE: The simplest way 18 to
give, right after the use of the term, some gualifying

language that defines it right here, and then disposes

of it.

MS. PERLE: That’'s fine.

CHAIRPERSON BATTLE: And it’s really a time
issue. It’s a time and irreparable harm issue. You

don’t have time to get all this documentation and, if
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vou waited on 1it, irreparable harm would be done.

MR. TULL: Whaﬁ if we say that, "In an
emergency where immediate action is necessary to avoid
irreparable harm" -- maybe that’s too high a standard.

MS. PERLE: That's toc high a standard.

MR. TULL: Significant harm.

MS. PERLE: S8Significant harm, and then legal
interests or property.

MR. McCALPIN: Life, liberty, or property?

MR. TULL: Or pursuit of happiness? Why does
that come to mind?

{Laughter.)

MR. McCALPIN: You’'ve heard that phrase
somewhere.

MR. TULL: Somewhere. I think 1it’s a rock 'n
roll song.

CHAIRPERSON BATTLE: Okay. We know how to fix
this one? Okay. What’s the next issue?

MS. GLASOW: The last issue, Page 15, and goes
over to 16, the special eligibility guestions. We
thought with were just making a technical change to

this section and, in essence, we were not consistent
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with the applicable law on this.

The original restriction applied to the
recipients. We applied it only to the citizens.

MS. PERLE: That'’s not exactly it. Go on.

MR. McCALPIN: That’s not right, in Paragraph
(A) .

MS. GLASOW: It also had a reference to the
citizens. It said, "The citizens of these entities are
eligible for legal assistance, provided that they are
otherwise eligible.”

In other words, the legal assistance on the
basis of their status of being persons who lived on
these entities did not prevent them f£rom receiving
legal assistance, as long as they were financially
eligible or otherwise eligible.

So the o0ld provisions had a refesrence both to
-- it says the restriction is not applicable to the
recipients of this part, but it followed up with a
provision talking about the citizens of those entities
being eligible for legal assistance.

The OIG pointed out to us in their comment,

which you received, that changing it to just a
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reference to the citizen was incorrect, becéuse there
is a covenant and a compact with the United States that
deals with these entities and the services applying to
those covenants and compacts deal with the recipients
and not the citizens.

and the wording of that in the compact with
Federated Stateg of Micronesia and the Marshal Islands
says that, "In addition to the programs and services
set forth in Section 221 of the compact and pursuant to
Section 224 of the compact, programs and services of
the following agencies shall be made available to the
Federated States of Micronesia and to the Marshal
Islands," and (A) is the Legal Services Corporation.

So it’'s made applicable to the entities.

MR. McCALPIN: What you’re saying is that a
program in Micronesia doesn’t have to pay any attention
to the alien regulation.

MS. GLASOW: That is correct, pursuant to this
compact. This igs a compact.

MS. TARENTOWICZ: The INA, I don’'t believe the
INA applies in those entities. While I think citizens

of Commonwealth of the Northern Mariana Islands are
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U.S. citizens, I don’'t think the INA applies to them,
and these other entities are not part cf the United
States, so the Immigration Act doesn’t apply. So
making 1626 applicable doesn’t make any sense.

CHAIRPERSON BATTLE: I guess the question I
have, 1f someone from the Republic of the Marshal
Islands was to come to the United States, would the INA
not have any application to them and, therefore, this
reg. not have any application to them, if they apply
for services here?

MR. TULL: It would apply to them. The change
is to say that that perscon, when they are in the
islands, that then they may go to the legal services
program on that island and, without regard to this
requirement, get services, because they can't ever
satisfy this requirement.

CHAIRPERSON BATTLE: We could have a mass
migration. Everybody in the United States that can’'t
qualify here could just go down to the islands.

MR. TULL: Right. There’s one slight
impediment that, which is about 4,000 miles of ocean.

But it does mean that, if a person from Palau,
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for instance, comes to qhe United States, and then goes
to the Neighborhood Legal Assistance Foundation of San
Francisco, they’re not -- they would have to qualify as
either a citizen of the United States or as one of the
qualified aliens in order to get service.

CHAIRPERSON BATTLE: Just help me. Would they
be a gualified alien of they came from the Republic of
the Marshal Islands?

MR. TULL: No. They get no special alien
status by being a member. This 1s a treaty with
another sovereign so that, as members of that
govereign, to which we have agreed, by treaty or by
compact, to provide certain services to, because of ourx
protectorate responsibkbilities after the war.

We agreed to provide legal services, and to
apply 1626 would -~ it isn’t that it’s -- it would
mean, i1f we applied it, that they would not be able to
get services, because they’re not any of the required
persons. They’re not citizens of the United States,
except for there’s a change in that, because the
Northern Mariana Islands are now a territory.

MR. McCALPIN: So if a Maori from New Zealand
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winds up in Palau, the legal services program must
provide service, irrespective of the nationality,
citizenship, or origin of that applicant?

MR. TULL: Well, it’s not must. It is they
would not be prohibited from.

MS. PERLE: They’'re eligible. I just want to
make clear, though, under the old rules, which were in
existence from ’'83, that it says all citizens of these
entities are eligible to receive legal assistance,
provided they are otherwise eligible under the Act.

And that, I think, was read to say that, if
they did come to the United States, that they would be
eligible for services.

CHAIRPERSON BATTLE: That will have some
impact.

MS. PERLE: I'm sure it won’t have a
tremendous impact, because I don’t think there are that
many people that actually would be eligible who would
come, but it will have an impact on certain people.

MS. GLASOW: I don‘t know that we interpret it
that way, because that provision didn’t say they were

eligible for legal assistance anywhere, So basically,
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my point isJ I don’t know that it’'s been a problem.

CHAIRPERSON BATTLE: What was that cite in

16267
MS. PERLE: On the old reg-?
CHAIRPERSON BATTLE: Yesa.
MS. PERLE: 1626.10(A).
MS. GLASOW: ©On Page 55 of the book of regs.
MS. PERLE: Except this is on Page 56. It
says, "All citizens of these entities are eligible to

receive legal assistance, provided they are otherwise
eligible under the Act."

CHAIRPERSON BATTLE: Okay. I see.

MR. TULL: So that could have been read a
variety of ways. And I think what this change does is
just makes it clear that, where -- our read cf this is
that we do have an obligation under the treaties, and
this satisfies that, but it does not provide épecial
treatment for persons here.

MS. PERLE: I would like to make a suggestion
that I think is consistent with your intent here, but I
don’'t think the language that you have here is -- 1

think it’es a problem.
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now, 1t says, "This part is not applicable to
recipients of The Commonwealth of Northern Mariana,"
which suggests that they’re receiving something from
the commonwealth.

I think it’s really recipients providing
services to citizens of The Commonwealth of the
Northern Marianas.

CHAIRPERSON BATTLE: And it’s not Jjust
citizens, it's people.

MS. TARENTOWICZ: I think it’s "were not
recipients in" instead of "of."

CHAIRPERSON BATTLE: Qkay. "In" is the
easiest way to do it.

MS. PERLE: "Providing services in The

Commonwealth."

89

CHAIRPERSON BATTLE: That’s a good suggestion.

MS. PERLE: Just to make clear what it means.

I mean, you know, I think that there are people in the

community who would have difficulty with this change,
but I don’t think it’s a change that will affect a

gignificant number of people.
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MR. McCALPIN: I think vou could take the
"the" out, and make it "to recipients providing
services." |

CHAIRPERSON BATTLE: You've got "the" in front
of every last one of those other things, unless you’'re
going to take all those "these" out. You’'ve got "The
Commonwealth," "the Republic," "the Federation" --

MR. TULL: But you need it there, because it

is --

MS. PERLE: "The Commonwealth," is parxrt of the
title.

CHAIRPERSON BATTLE: OCkay. So we do this
editorial stuff. We thrive on changing these "these™

and "ands" and "ofs."
MR. McCALPIN: My mind gfavitates towards
minutiae.
CHAIRPERSON BATTLE: We do real well at that.
MS. GLASOW: This is a good rule for that.
CHAIRPERSON BATTLE: OQkay. Are there other
issues?
MS. GLASOW: Two brief ones. In Paragraphs

{B}) and (C), we returned language that we took out that
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said, at the end of each of those provisions, "provided
they are otherwise eligible under the Act." That was
in the old rule. We took it out for the interim rule.

And comments made us realize that this could
be misinterpreted as suggesting that, just because they
are American Indian, that they don’t have to comply
with the financial eligibility issues.

MR. ASKEW: Actually, that’s Puerto Rico and
the Virgin Islands under this section.

MS. PERLE: Because those people are U.S.
citizens.

MR. ASKEW: If there’s confusion whether they
are citizens or not, this miéht be a place to put it,
if they are eligible, if they are otherwise eligible.

MS. GLASOW: Yes. I think that’s a good idea.

MS. PERLE: Are there other places besides
Puerto Rico and the Virgin Islands? Are there other
territories?

MR. ASKEW: Alabama.

(Laughter.)

CHAIRPERSCON BATTLE: Georgia.

MS. TARENTOWICZ: Puerto Rico, the Virgin
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Islands, and other territories? If we have a
definition of the United States in there, T don’'t see
it as a problem.

MR. McCALPIN: The District of Columbia is a
territory. What’s Guam?

MR. ASKEW: It’'s a territory. The Act has a
list, doesn’t it?

MS. PERLE: Yeah, but I think it’s somewhat
outdated.

CHAIRPERSON BATTLE: Igs it the United States
and its territories, or the United States --

MR. TULL: This specifically says, "United
States as defined in," in the Immigration and
Naturalization Act.

CHAIRPERSON BATTLE: For our people that have
to read this, let’s define what "United States" means.

I méan, we’'re not going to list every state,
but just if there are citizens -- citizens, so that
people looking at this, trying to determine whether
somebody who has now checked off a box saying that "I'm
Canadian born and such-and-such," that they can come to

this rule and the commentary and figure out, "Well,
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that makes you a citizen,"{or "It dcesn’t."”

I mean, vou can’t cover everything, but it
sure would be helpful tc someone who gets one of these
boxes checked off in some group that’s not the normal
group, to be able to determine whether they’ve got more
work to do.

Laurie.

MS. TARENTOWICZ: I just have a definition of
the United States from INA.

CHAIRPERSON BATTLE: Tell us what page you’re
reading from. Tell me what page in the book you’re
reading from.

MS. TARENTOWICZ: It’'s on Page 91, on that
page, and it‘s at 8 USC 1101.

"United States 1is defined as the continental
United States, Alaska, Hawaii, Puertoc Rico, Guam, and
the Virgin Islands of the United States."

CHAIRPERSON BATTLE: Okay. List them. That's
raeal simple. We’re goling to list them so that people
know who are citizens of the United States, what that
means when you say "citizens of the United States."

MR. TULL: And that would be listed in --
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MR. McCALPIN: Well, maybe at a minimum you
cught to put the citation of the Act, the 8 USC 1101.

CHAIRPERSON BATTLE: United States is defined
as this, because I still think if somebody from Guam
comes 1in somecne’s office, they’re not going to know,
and I think it’'s helpful to have that listing.

MS. PERLE: We talked about defining
"citizen," and we c¢could say -- we can work on it.

CHAIRPERSON BATTLE: Yes, work on it. Make
this something that, when you read it, it’'s clear, it’'s
usable, it’'s user friendly.

MR. TULL: You may have set an impossible
standard.

CHAIRPERSCN BATTLE: Qkay. Are there other
issues?

MR. ASKEW: American Samoa.

MS. PERLE: I think American Samoa is part of
The Commonwealth of the Northern Marianas. We’ll check
it.

CHAIRPERSON BATTLE: All right. Anything
else?

MS. PERLE: Do you want to raise this issue

Hiversified Reporting Services, Inc.
1025 VERMONT AVENUE, N.W. SUITE 1250
WASHINGTON, D.C. 20005
(202) 296-2929




-\qv./

M’

10

11

12

13

14

15

16

17

18

19

20

21

2z

35

just to mention this Hague‘Treaty thing?

MS. GLASOW: Oh, ves.

CHAIRPERSON BATTLE: and also,lif there are
any commentg from the public on this reg, we do them
kind of at the same time, so just let me know.

MS. GLASOW: Okay. The Office of General
Counsel -~

MR. McCALPIN: Page what?

MS. GLASOW: Page 6, where I have a discussion
of it. It’s raised by the ABA.

And there is a -- the Hague convention on the
civil aspects of the Internatioconal Child Abduction
Treaty and an implewmenting statute read together with
our alien restrictions has been interpreted by the
Office of General Counsel, and it was done in 1974, as
aliowing -- 1994 -- as allowing representation of
people whb come under that act.

The suggestion was that we make that clear in
the rule. I say here in my comments to you that we
would take care of it in the commentary but, subsequent
to that, we decided it would be a good idea to list

that in the rule.
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MR. McCALPIN: You decided what?

MS. GLASCW: To list it in the rule.

MR, McCALPIN: Where are you going te put itc?

MR. TULL: In the special eligibility.

MS. GLASOW: Probably in the special
eligibility.

CHAIRPERSON BATTLE: The treaty section?

MS. GLASOW: It depends. I need to go back
and loop at that opinion, but the opinion may conclude
that they come under one of the eligible aliens we can
represent, rather than not. I don’t know. I have to
check it out.

MS. PERLE: I don’t think so. I mean, these
are people, just to make it clear, these are people,
indigent people, living outside of the United States,
citizens or nationals of some other country -- Asia,
Latin America, whatever -- whose children are abducted
and taken to the United States for adoption.

And this treaty says -- my understanding of
this treaty is that it says that these people shall be
entitled to legal representation to get back their

children.
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MR. TULL: Entitled or eligible?

CHAIRPERSON BATTLE: Eligikle.

MS. PERLE: For legal representation, as 1if
they were U.S. citizens. There was apparently some
discusgsion about whether that would mean the United
States would pay for private legal representation, and
the conclusion was, no, that the United States wouldn’t
have that obligation but, if they were eligible for
legal aid, they could get it.

CHAIRPERSON BATTLE: Eligible and within the
priorities of the program that they approached.

MS. PERLE: How are they going to find a
program? I don’t know the answer to that. But the
igssue was raised.

CHAIRPERSON BATTLE: And the brogram has to
have priorities.

MR. TULL: A&nd program where, 1f they’re out
of the country?

MS. PERLE: Probably where the child is.

MR. TULL: I mean, as a practical issue.

CHAIRPERSON BATTLE: Where the child is, the

jurisdiction or the state where the child is.
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MS. PERLE: It could be that their relatives
who are in the United States, of the parent. But we
know that, in fact, that does happen, that children are
abducted and then brought to the U.3. tc be adopted.

CHAIRPERSON BATTLE: All right.

MR. McCALPIN: I don’t think we’re ready for a
recommendation.

CHAIRPERSON BATTLE: No, we’'re not. We are
not ready for a recommendation on this reg. What I
would suggest is that the staff and our stakeholders
take this back, look at it in light of the discussion
today. You'’ll have a transcript of this.

MS. PERLE: And I think your suggestion also
was that, wherever possible, we should simplify the
language?

CHAIRPERSON BATTLE: Yes.

MS. PERLE: Suzanne‘s only concefn about that
is that we don’t want to simplify it to the point where
it suggests that there are major substantive changes
that --

CHAIRPERSON BATTLE: I understand. My

suggestion -- I think I kind of gave a short outline
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-- let’s place the major premise in there.

Let’s talk about who citizens are. Let’s put

a list in here so people know, 1f someone comes in who

has a unique origin, that they could pull this rule out
and the commentary and f£igure, "Oh, well, you gqualify
because you’re a U.S. citizen or you’re a whatever."

You know, let’s have something that gives
people a way to use this. And I'm not saying to change
the language to the point that it doesn’t meet what
we've got to do, but just make it real user-friendly.

Because 1it’s real complex right now, and
starting out with that major premise and who U.S.
citizens are and that’s who we're supposed to serve,
rather than ineligible aliens are prohibited from
sexrvice from legal services as YOur major premise, I
think just helps kind of set the stage for how you
handle the rest of it.

And, 1if you think of it in those terms, as you
write through it, it might help to make it more
sensible.

MS. PERLE: COCkay.

CHAIRPERSON BATTLE: And have it back to me by
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January 5th.

MS. PERLE: Okavy.

CHAIRPERSON BATTLE: Do your best on this
particulaxy one, and we've got an interim rule out
there. I really would like to get all of these done,
if we can, by the Sth but, 1f not --

MR. TULL: Well, this we do because the
Kennedy amendment provisions are new.

CHAIRPERSON BATTLE: The interim piece has to
go.

MR. TULL: I think we do need to act on this
gquickly, because we’re now only under the statute.
There’s no guidance for a program.

CHAIRPERSON BATTLE: That’s right. Well, then
have it to me by the 5th.

Any other questions on the alien reg?

{No response.)

CHAIRPERSON BATTLE: Hearing none, then we
will revisgit this at our very next meeting. Why don’t
we take a lunch break, 45 minutes, and get back?

(Whereupon, at 12:14 p.m., a luncheon recess

was taken.)
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AFTEIRNOON S ES S'I ON
{1:15 p.m.)

CHAIRPERSQN BATTLE: We are ready to go on the
record. Since I see go many smiling faces, why don’'t
we go home right now, while everyone is still smiling?

(Laughter.)

AGENDA ITEM NO. 3

CHAIRPERSON BATTLE: We have before us this
afterncon the final two regulations in our gerieg of 10
that we have considered over the last two days.

The first is Part 1609, which pertains to fee-
generating cases, and the other is Part 1642, which
addresses attorneys’ fees.

In our packet, we received both of these two
regulations discussed jointly, in a management review,
with a summary of comments and recommendations. So I
would like to start our discussion by asking the staff
to give us your initial review of what the commentary
has been with regard to these issues.

Let me also say this, since we have some
members of the public here who have not participated

before. We tend to take public commentary in tandem
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with our discussions. So if you have guestiong that
you would like to raise or statements that you would
like to make, you may make those statements.

First, introduce vyourself, so that the court
reporter can take your name, and then make those
statements, once you’'re recognized, in tandem with our
discussions, rather than waiting for a specific time
frame for public comment. Okay? And we do it, as you
can see, very informally. Okay.

MS. GLASOW: Most of the comments we received
on all of the 11 rules that we’ve been considering in
the last two days were focused on these two rules. The
main issue is how to deal with Social Security cases.

The comments were mixed, even among types of
commenters. I don’'t know that you can draw any
specific conclusions from any particular category of
commenter, because, for instance, only a few bar
assoclations commented, and we know we have many across
the country.

However, the comments were very, very helpful
and raised a lot of important issues.

The first issue that we need to deal with,
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which would be an issugfin 1609 on fee-generating
cases, is whether or not recipients need to either
actempt referral of Social Security cases or determine
whether private representation is otherwise available
in their particular service area before they can take
these cases.

CHAIRPERSON BATTLE: Let me sgsay this, before
we get too far. Now, the genesis of this discussion
regarding Social Security stemmed from information in
the commentary, is that right, because the actual
proposed interim rule, or the interim rule, really
didn’t address this issue directly; is that right?

MS. GLASOW: The interim rule would have
allowed -- matter of fact, the interim rule continued
the --

MR. McCALPIN: We don’t have an interim zrule
cen 1609.

MS5. GLASOW: You're correct. It’'s a proposed
rule. the proposed rule would have continued the
Corporation’s longstanding interpretation of
congressional law since 1977 that our recipients do not

need to attempt referral on Social Security cases due
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to an amendment that Congress put into the LSC Act in
1977.

We are recommending continuing that
interpretation of that law. We believe that, looking
at the legislative and regulatory history of that 1977
amendment, that Congress intended to require the
Corporation to preclude, so that our guidelines would
not preclude recipients from taking these cases without
meeting to attempt referral, and I provided you with
all the regulatory and legislative history in this
mewmo .

We believe we would need legislative direction
to change that policy, that Congress intended us to
allow recipients to take these cases without first
attempting referral, that they specifically provide for
that.

The language in the LSC Act is somewhat vague.
We believe the legislative history is very clear. And
then, when you look at the regulatcry history, where
the Corporation interpreted it concurrently, in
essence, contemporaneously with passage of that

legislation, it was our understanding at that time and
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continues to be that recipients do not need to attempt
referral.

Congress understood this type of case to be
one where there was not a strong private bar to
represent these cases, that the private bar didn’t
particularly have the expertise to handle these cases.

Some of the comments indicate that that
situation is changing out in the country. Other
comments say the private bar still has no interest in
areas.

But we believe, because of the congressional
intent behind that 1977 amendment, that we would need
-~ that it’s not necessarily just a policy decision,
that we would need some kind of legislative to change
that in the rule.

MR. TULL: Could I add a staff comment on
this? As with all the regulations, we het with the
Inspector General’s Office and, on this particular
issue, they didn’t agree with the analysis and did
state in the course of our discussions about it, that
they thought that a different and better reading of the

Act is that the standard which would reguire referral
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was a standard, and not a legislative finding that
other assistance is not available -- that private
counsel 1s not othexrwise available.

They did not feel -- and I'm speaking for them
now, and Laurie can correct me if I'm wrong. My
understanding of the conversation was they were not
deeply invested in that, understand that this is a
matter of interpretation and that it is language which
was not clear but did state a different view and, Jjust
for the record, I'd like to --

MS. GLASOW: My understanding is that, as long
as we have a reasonable interpretation, they’'re willing
to go along with that, even though they might have come
out differently on their own.

CHAIRPERSON BATTLE: Laurie, 1s that accurate?

MS. TARENTOWICZ: That’s correct. We would
have a different legal interpretation of that. But
it’'s a policy decision.

CHATRPERSON BATTLE: Well, it’'s a reasonable
interpretation of what the statute and the legislative
history there behind that statute would --

MS. GLASCOW: And we feel that’s the better
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interpretation.

CHEAIRPERSON BATTLE: ©Okay. And also, with
regard to that, there are no recommendations then, as
it regards that issue, to change what you have in 1609;
is that correct?

MS. GLASOW: That i1s correct.

CHAIRPERSON BATTLE: So the proposal before us
with 1609 is status guo, as it relates to this issue on
referral?

MS. GLASCW: Right. ©Now, the draft we gave
you will need to have language deleted.

CHAIRPERSON BATTLE: Where?

MS. GLASOW: Page 13. I'm sorry. Wrong rule.
I'm sorry.

MS. PERLE: Let me just say that the only
recent legislative guidance we have 1is in the Kassebaum
bill, which the Senate néver took up, but it did pass
out of the Senate Labor and Human Resources Committee,
which said specifically that Section 1007 (B) of the LSC
Act would be amended to read, "to provide legal
agssistance with respect to any fee—génerating casge,

except that this paragraph does not preclude
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representation of otherwise eligible clients in cases
in which the client seeks benefits under Titles 2 or 16
of the Social Security Act.”

So the recent congressioconal statements would
support this position.

CHAIRPERSON BATTLE: Okay. That’s helpful.
Are there any other guestions about this specific
referral issue that we’ve gotten some input from the IG
on, we've gotten a statement about the last at least
congressional movement on thig issue, and we’ve gotten
what the history has been and what the staff
recommendation was? Bill.

MR. McCALPIN: There is a tendency, I think,
to view this rule entirely in the context of Sccial
Security cases, because those have been the most
numerous, those are the issues that have been raised.

I think it’s fairly clear that the rule in
fact goes beyond Social Security cases, which may be
fee-generating. And, in that context, I’wve been
looking at 1609.3(B) (2) on Page 12 of the latest
version. And we talk about, is one that private

attorneys in the area served by the recipient
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ordinarily do not accept or do not accept without the
prepayment of a fee.

I think the landscape is changing. We have
done some pushing to merge fees, to expand service
areas. We certainly have always had some statewide
service areas. And I think we know now that situations
are different in different parts of a service area,
particularly if it’s as big as a statewide area.

So when we talk about one that private
attorneys in the area served by the recipient, we’'re
talking about a whole state, in the case of a statewide
program, whereas it may be different in urban areas and
rural areas or small community areas of the state.

I don’'t know how we accommodate that. Do we
have different cutcomes for different sections of
state, so that in one point of a state a program may be
permitted to represent a client in a fee-generating
case whereas, in another part of the same state, it may
not?

MS. PERLE: I think that would not be an
unreasonable outcome. I mean, our priority statement I

believe says that you can have different priorities for
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different parts of the sérvice area. You can have
different priorities for different parts of the service
area.

CHAIRPERSON BATTLE: I took Bill’s question to
mean, in part, that can you justify taking a case
because you sent a letter to someone in Mobile and they
don't take it down there, but your area is the entire
state, and the case originates in Birmingham.

MR. McCALPIN: Yes,

CHAIRPERSON BATTLE: And I think that one way
to address that i1s with a further description of what
"area" means, and "area" means the area generally
established where attorneys would seek to take cases.

Because I have a firm, for example, in
Birmingham ~-- I’'m using Alabama as an example because
I'm familiar with it -- and we take clients -- I’wve had
clients in Huntsville, I’wve had clients in Delta
before.

So we have taken cases all over the state, but
not every lawyer does. And not every area of the state
ultimately ends up being serviced by a firm in one

particular area.
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But I do think we might want to i1llumine, in
the cocmmentary that, because of the changes that have
happened with our programs, some further definition of
what “areé" is, so that it is interpreted in a
reasonable way when making a determination as to
whether there are attorneys in a particular area that
would take the case.

MS. PERLE: You might facilitate that by
adding an "s" to "area." Say, "in the areas served."
And that makes it clear that thexe may be more than one
area.

CHAIRPERSON BATTLE: Well, I see it the other
way. I see us as attempting to be reasonable about
where you do your search for availability --

MS. PERLE: I agree.

CHAIRPERSON BATTLE: -- as it relates to the
client.

MS. GLASOW: That could be confusing, because
a recipient may have one or two service areas versus
one big area, where we’'re trying to ask him to kind of
congider areas within the area.

CHAIRPERSON BATTLE: That’s a commentary
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isgue, i1t  seems to me.

I think that addressing the fact that now
there's a different landscape, our programs have, 1in
some instances merged, we need to be sensitive to how
you interpret "area," so that it is reasonable in the
context of who is available to serve that c¢lient.

The other concerns about the specific issue ox
referral in 1609. The issue was raised and has
continued for some time on whether recipients can take
fees from clients in the social security cases. We
looked at the restriction on attorneys fees in Part
1642, and our definition of attorneys fees, an award
which we recommend continuing with, does not include
social security fees, so we do not believe that
legislatively Section 504 (a) (13} of the Corporations
Approprilations Act applies to social security fees.
And so we would not change that. We don’t feel that
that provision prevents recipients from taking fees in
social security cases.

However, we are concerned about the LSC Act.
In a situation where it only authorizes LSC-funded

legal assistance to be provided free of charge, and
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I‘ve provided you with the legislative history in the
LSC Act because the LSC Act uses the terms "unable to
afford,” and it has been a longstanding interpretation
by the Corporation that the LSC Act language, based on
its legislative history, in our view, implies very
strongly that LSC-funded legal assistance is supposed
to be provided free of charge, and that has come out in
a variety of ways historically in the Corporation.

Although we’ve never done a regulation on 1it,
it’s been mentioned in three of our annual reports and
the LSC opinions that have been provided to particular
grantees when they have asked the guestion, and I know
that this board has been grappling with it for several
board meetings on regs that we had to take over
sometimes because the law --

MS. BATTLE: Let me unravel what you just
said. The first piece has to do with 1609.3, the
general requirement contained in {(b) (1), which gives an
exception to the fee-generated-case referral issue, and
what vyou’'re saying is that (b) (1) is still vital after
vour review of 504.

MS. GLASOW: Yes. It doesn’t affect this rule
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at all as to whether we can take fees.

MS. BATTLE: Okay, okay.

MR. McCALPIN: (B} (1) doesn’t have anything to
do with fees.

MS. GLASOW: That'’s right. We moved the whole
fee issue over to 1642.

MR. McCALPIN: To 1642. Right.

MS. GLASOW: So we should now be looking at
16432, And 1642 only deals with attorneys fees, and our
reading of the attorney fee restriction is that it does
net include taking fees from social security cases
because "attorneys feeg" 1s not defined as including
fees from the social security cases because it’s
basically client money and it’s not an attorney fee as
we defined it here.

MS. BATTLE: Okay. Now, with that, are there
any changes to -- vou've got language in 1609.3(¢), --

MS. GLASOW: Yes.

MS. BATTLE: -- and that is based on a change
we made to 1642, and unless you adopt the change in
1642, we’'re goling to need to delete this from 1609.

MR. McCALPIN: I would strongly urge you to
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BATTLE: Okay. Let me hear from the other

board leaders. This, this --

MS.

MS.

GLASOW: It‘s simply a reference to 1642.

BATTLE : It's a reference to 1642, and

until we get to 1642 really we’ve got to make a

decision about what we’'re going teo do, and we’'ve got

one board member who says -- advises us to delete it.

MS.

M5 .

from any of

MS.

should come

MS.

GLASOW: Right.

BATTLE: lDo we have any other reactions
the other board members?

WATLINGTON: 1Is this saying that no fees
from the client?

BATTLE: Yes. Well, it’s saying that this

igsue will be resolved in 1642, and part of the dilemma

ig that 1642 deals with attorneys fees which don’t come

from a c¢lient. Attorneys fees are awarded by a court,

and they come from the other side. So there is a

question as

to whether this is an appropriate reference

in any assistance because we really don’t deal with the

issue of fees coming from clients in 1642.

MS.

MERCADO: What we really need to do in
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order to not get that confusion is to just delete that
part that says the charge is --

MR. McCALPIN: If we don’t deal with it in
1642, then there is no point to refer to it.

MS. GLASOW: That's correct.

MS. BATTLE: So it needs to come out.

MR. TULL: Well, the proposed 1642 does deal
with it, and we haven’t yet talked about 1642, so I
understand from those comments that you assume we might
be changing 1642. But 1642 as proposed in the draft
you have in front of you does relate both now to
retaining -- to attorneys fees and to fees charged to
the client.

MS. GLASOW: In 1642, we were trying to deal
with the issue that the attcrneys fees section doesn’'t
deal with taking fees from clients, the Fee Generating
Rule doesn’t déal with taking fees from clients
anymore, so where do we put the issue of whether or not
we can take fees from clients? And we decided if we
put it anywhere, it’s in 1642, and so we did provide
provisions in case you wanted to do that in 1642, but

it is a separate issue. And to do that, we would have
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to change the scope of 1642 and add a title, indicating
something other than the attorneys fees, and we would
have to add extra provisgsions. We’'ve done that, but
whether that’'s the way you want to go is at issue.

MS. MERCADO: Or you have it under attorneys
fees and fees from the c<¢lient as being entitled with
1642, the addition to that, -~--

MS. GLASOW: That’s right.

MS. MERCADO: ~- and then you added the
applicability --

MS. GLASOW: Added a sentence in the Purpose
section and then at the bottom of page 16 we added a
new section.

MR. McCALPIN: Are we dealing with 1642 now?

MS. BATTLE: Yeah. Well, I tell you what, we
can, 1t seems to me, table this 1ssue because it will
either stay in or go out, depending on how we resolve
the igsue in 1642. So let’s do this. With the
exception of thié one issue, are there any otherx
questions about 1609? Let’'s just skip that one not
completed.

MR. McCALPIN: I have some suggested editorial
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changes, which I'll pass on to you.

MS. BATTLE: Okay.

MR. McCALPIN: There's no point in taking
everybeody’s time up with it. There will still be some
slight modification of words and description --

MS. BATTLE: Well, we enjoy hearing -- that’s
fine, Bill. That’s right. And Bill will get with you
on the editorial changes. Anything else? I want to
take the substantive issues relating to 1609. Are
there any questions about it? Anyone from the public?
Okay. Are we through with 1609? We can make a
decision, I think -- we’ll see if we can on both of
these at the same time rather than taking them one at a
time.

AGENDA ITEM 4 (1642)

MS. BATTLE: Let’s move on, then, to 1642,
Attorneys Fees, and we have a proposal from management
that we add "and fees from clients." We have a
proposal from management that we add to the title "and
fees from clienté,“ and we need to hear from the staff
on that.

MS. GLASCW: Again, we believe the LSC Act
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very stronglw'indicates as interpreted in flight of its
legislative history and longstanding Corporation
interpretation of that Act, that Congress intended LSC-
funded legal assistance be provided free of charge.

And whether this rule is the appropriate place to do
that or not to get that intexypretation across, I'm not
sure we feel that strongly on that issue, but if you do
want to put it in this rule, we’ve provided provisions
for that.

It’s a very strongly felt isgsue. The comments
were very well written, I think, in the sense that they
really cutline all ©f the policy and legal issues that
needed consideration. We fully considered all of the
comments on it, and we just bring it to the board for
your decision on this issue.

MS. BATTLE: I'm going to reverse our
discussion for just a minute. I’d like for us to
handle all of the issues that pertain to attorneys
feeg, not fees from c¢lients, first, --

MS. GLASOW: Okay.

MS. BATTLE: -- just the provisions of

attorneys fees so that we can go through the reg and
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clear up any concerns that there are about what was in
place before this new propcsal by management.

MS. GLASCW: Actually, very few changes on
thoge provisions dealing with attorneys fees. We
generally recommend adoption of what was in there. We
restructured a few areas. We added paragraph (¢} to
the definitions -- {c) to the definitions, which really
just moved some provisions over from another section 1in
the Interim Rule. What we tried to do was define what
an attorney fee ig not in paragraph (c) of Section 2.
(C) (1) was just moved from another gection in the
Interim Rule.

MS. BATTLE: Is it word-for-word essentially
what was in the other section?

MS. GLASOW: I think so. 1It’s just a
stylistic change just to wmake things parallel.
Basically, this is payments made to recipient employee
for a case in which -- it’s a court appointment.

MS. MERCADO: But I was trying to figure out
what other provigion that was in before?

MS. GLASOW: It’'s (c){l) on page 15.

MS. MERCADO: Okay.

Miversified Reportitg Services, Inc.
1025 VERMONT AVENUE, N.W. SUITE 1250
WASHINGTON, D.C. 20005
(202) 296-2929




10

11

12

13

14

15

16

17

18

19

20

21

22

121

MS. GLASOW: (C) (2) 1is new,

MS. MERCADO: It was in the previous --

MS. PERLE: It was, I think, in the
Prohibitions section of the old --

MS. GLASOW: Page 16. Do you see where it’'s
crossed out?

MS. BATTLE: Page 16. It would be (c)(é). So
we did reword it just a little bit to make the language
parallel.

MS. PERLE: The purpose of doing it this way
was we had mixed together in the Interim Rule those
things which really were not attorneys fees with those
situations where the attorneys fees restriction was
simply not applicable, even though it was an attorneys
fee. 8o we felt that they need to be separated so that
it would be clear that these are things that under any
circumstances you just don’t éonsider them attorneys
fees as opposed to the few other situations.

MS. MERCADO: I think that makes it clearer.

MS. GLASOW: I’'m now back on page 15.

MR. McCALPIN: Oh, okay. You’'re still on (c¢)?

MS. GLASCW: Yes. Paragraph {(¢) (2) is a new
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paragraph that we are recommending adding to the rule.
We want to clarify the payments made by a governmental
agency or other third party through a recipient or an
employee recipient for representation of clients is not
an attorney fee. So i1f you’'re doing another government
grant or contract for a program or project, that’s not
an attorney fee.

MR. TULL: And under some arrangements that
programs have, the payment from the state agency is
based on representation of a client in a particular
matter prevailing in that, so it has more of a look or
feel when you first look at it as something that might
be like a fee paid to the client, but it’s clearly not.
It’s something else, and we felt it was important to
verify that .

MS. BATTLE: Okay. Three comes from (3) under

MS. GLASOW: Yes, and (c) {(3) was moved from
the old {c¢) {3), and we’ve added something.

MS. PERLE: Well, I would like to suggest that
we add something. We did add something. We added that

statute. Under the previous (c) {3}, is a section
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opposed by the court for violations of the court rules,
including Rule 11 of the discovery rules or similar
state court rules, and was brought to cur attention to
comments that in some places those are violations and

not statement through court rules but through statutes.

And then since the comments were received,
some people have brought to my attention that there are
situations where the court will impose a sanction on
the opposing party, which is really based on common-law
principles that are not stated in court rules or
specific statutes and that we should, in my view, we
should state those kinds of sanctions or things that
are in the nature of a sanction which are imposed as a
result of common-law principles should also be
excluded. 8o I had made that suggestion, and I'm not
sure how the staff feels about it.

MR. TULL: We didn’'t have an objection to it
other than an uncertainty that there was such a thing
as a common-law sanction, since a sanction is in the
form of a punishment and whether you can have such a

thing in common law -- it really was a matter of not
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wanting to put something into the rule we weren’'t sure
exigted and --

MS. BATTLE: What about court rules, practice,
oY statutes?

MS. MERCADQ: Because in the practice we’ll go
into the common-law practice and common-law --

MR. McCALPIN: It says "court practice.r"

MS. PERLE: Relating to the court practice.

MS. MERCADO: No, nec. It’s relating to court
practice. 1In other words, if the court says that in
the practice the defendant has done something for which
they should be sanctioned. That’s what that’s intended
to do. I think 1f you say --

MS. BATTLE: - - "gcourt rules, practice, or
statutes," you can take out "related to" --

MS. PERLE: Well, I think it’s "court rules or
practices or statutes," because they are not court
statutes.

MS. BATTLE: Okay. "Court rules or practices,
or statutes.?

MS. PERLE: "Violations of statute, court

rules, or practice." Why don’t you say "statutes,
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court rules, or practicesg"?

MS. BATTLE: Okay.

MR. McCALPIN: Why don‘t you just put the
court rules or practices or statutes, just put -- if
you're going to do two things related to modified by
court, put them together.

MS. BATTLE: "Court rules or practices, or
statutes relating to" whatever.

MS. PERLE: I think that that gives enough
discretion in terms of how to interpret that.

MS. BATTLE: Rule 11 raises an issue for me
that we may need to discusé a little bit, and I know
that this was in our earliex draft. I have had judges
to sanction the other side when I’'ve had to fly out of
town to do a deposition and they are supposed to have
documents, and I get there and they have no documents
and I have to fly back home to file something where the
court said, you pay her flight back up there to go get
that. And I’'ve also had judges who say not pay her
expenses, but you pay her for her time to fool with
this.

Now, that 1is a sanction, but it also dovetails
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back into an award once I turn in my statement of what
my time has been on that. And have we cut this in a
way that what we’'re saying that the court orders to do
somebody to do gomething as punishment, that’s
different from saying that you have succeeded in your
cage. Is that the thought that was done on this?

MR. TULL: Yes.

MS. PERLE: I mean, I think that that
situation is not dependent on whether you win or lose
ultimately in the case.

MS5. MERCADO: That’s right.

MS. PERLE: And I don’t know when it’'s
actually paid. It may not be paid until the end of the
case. I don‘t know. It’s paid right away, isn’t it?
And I think the purpose of putting this in was --

MR. McCALPIN: Unless there is an appeal.

MS. PERLE: I wmean, if the purpose of putting
this in and making it explicit was to make it clear
that even if the court says, we want you to pay your
attorneys fees for this thing, it’s still a sanction,
and it’s not the attorneys fees that were intended to

be covered by the restrictions.
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MS. BATTLE: Okay. Anything else on these
changes? Okay.

MR. McCALPIN: I have a guestion and a
suggestioﬁ. In paragraph two, "payments made by a
governmental agency or other third party," this is not
parallel to the provision in 16909.2, and I wonder 1if
that is deliberate bhecause 1609.2, at the top of page
12, it talks about under a contract with a government
agency or other entity, and there is no reference to
contract in here. And I just wondered if that
difference was intentional or if there is a meaning to
the difference.

MS. MERCADC: It says "representation of
clients," which one assumes that you have a contract.

MR. TULL: Oh, vyeah. It was not intentional.
It was not intentional. There was no intended
difference in meaning. It could certainly mean --

MS. PERLE: Well, I think that there are
situations where you may not have a specific contract.
There may just be a program where if you did it, you
get paid.

MR. TULL: Do you mean anybody who does?
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MS. PERLE: Anybody who does it, and I think -
- in the fee-generating case provisicn, I think that
there was some sense that maybe in that situation that
is considered to be a fee-generated cage, whereas --

MR. McCALPIN: It does not include.

MS. PERLE: So it ign’'t included in there,.
The contract reference is in 1609, --

MR. McCALPIN: Yeah.

MS. PERLE: -- not in here, and it’s not in
here because if you do 1t, you should be able to get
paid on the same basis as anybody else. It’s not an
attorneys fee under oux definition.

MS. BATTLE: Give me an example of that so I
can see the distinction.

MS. PERLE: I'm trying to recall. There are
certain situations -- in a social security case -- we
have some situations where progfams have a contract
with the state to do these cases, but there are other
states where there is no specific contract with the
attorney that's doing it; there is a program where the
state says, i1f you take these cases, anybody -- you,

private attorney; you, legal services program, whatever
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-- and you take the case, we’ll pay you. j

MR. McCALPIN: Well, then, should you leave
"contract" in 16097

MS. PERLE: Well, the question is -- I
wouldn’t have any terrible objecticn to taking it ocut -
- the question is whether that is -- then is that a
fee-generated case?

MS. BATTLE: You’'re sgaving -- the gquestion is,
ig it a fee-generating case, or is it an attorneys fee?
And we're saying clearly there are a lot of things that
if you don’'t get paid by the side that’s losing a case,
it’s not an attorneys fee, so you’ve got a different
sphere that you’'re looking at under the attorneys fee
provision.

"Fee generating” means I get paid for this.

It doesn't specify who is paying me, but I'm getting
paid for this. And so it seems to me that you’'re
loocking at a different issue when you say, I'm getting
paid for this, as opposed to whether or not it’s an
attorneys fee.

MS. PERLE: That’'s right. And that’s why

there is a difference, but you can make them the same.
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Just don’t put in "contract”"” in the --

MS. BATTLE: Well, it’s not an attorneys fee.
An attorneys fee ig getting paid by anybody other than
the guys én your side --

MR. McCALPIN: An attorneys fee 1s getting
paid by the pecople on the --

MS. BATTLE: Well, I'm saying the exclusion
here is a larger sphere because as long as it’s not
coming from --

MS. PERLE: And that’s why there is a
difference, but it may be a difference without any
significance.

MR. McCALPIN: Okay. Then my suggestion --
and this goes -- will be what you raised a while ago.
It says attorneys fees do not include sanctions. There
is no way that an attorney can include a sanction; it’s
a payument received as a result of sanctions imposed.

MS8. MERCADO: What line are you on?

MR. McCALPIN: Three.

MS. MERCADO: Okay. S0 how would it read,
though?

MR. McCALPIN: T"Payments received as a result
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of" -~

MS. MERCADO: -- "ganctions imposed by."

MR. McCALPIN: -- "sanctions imposed by."

MS. BATTLE: So it should be payments,
payments, payments, reimbursements.

MS. MERCADO: Right .

MS. BATTLE: Okay. Good.

MS. PERLE: But do you have a concern about
Number 27 Is there any change you want to make either
in Number 2 of 1642 or the comparable one in 16097

MR. McCALPIN: I don’t know. Maybe you had
pointed out that there is a difference in the two
situations which warrant a difference in the language.
It wasn't immediately apparent to me when I read it,
and I wondéred why there was the difference in
treatment between two relatively comparable provisions.

MS. MERCADO: Maybe if you have something in
the comment that would distinguish that somehow as to
why one has one and the other one doesn’t. I mean, if
you think that’'s even necessary.

MS. PERLE: Maybe programs sponsored by a

governmental agency.
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MS. ;GLASOW: We’'xe concerned with Number 2
under (c) (2) .

MR. TULL: Back to page 15, (c)(2). The issue
you raised a minute ago.

MS. GLASOW: What we're trying to cover with
(cy{2) is the situaticns where you’'re under contract or
grant of a governmental agency, and through that grant
or contract agreement you take particular cases or
types of cases, and the government pays you.
Therefore, you’re not taking these clients in essence,
and its another grant program. Thig doesn’'t
necessarily say that.

MR. TULL: Well, I think the problem with the
language is it’s not intended, but if you read it
literally and take out the third-party language, it is
payments made by a governmental agency to a recipient
or employee for representation of a client.

MS. PERLE: If the government is a defendant.

MR. TULL: So, yves, it could be read to
encompass the very thing that this regulation --

MS. BATTLE: Under a grant or contract.

MS. PERLE: But it could be a program other
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than a specific grant or contract, so whg don‘t we say
something like made by a government agency or under a
grant, contract, or other program for --

MS. GLASOW: Pursuant to a government --

MS. PERLE: -- grant, contract or program --
something like that.

MS. MERCADO: But I don’t think that vou can
make it solely be a governmental agency because there’s
other --

MS. PERLE: Well, there’s other third party.

MS. MERCADO: John was taking it out, though.

MR. TULL: ©No, no. I was just saying if you
read it without that language, then it would actually
encompass what the rule covers.

MS. BATTLE: Why not grant, contract, or
program by a governmental or other third party? In
other words, you need that qualifying language to apply
to a third party as well as to a governmental entity.
So you need to structure it that way. You don’t want
to have it all qualify the governmental agency and
leave the third party out there.

MS. GLASOW: Grant, contract, or other program
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MS. BATTLE: Make it apply to both.

MS. MERCADO: If you have the language of
contract, or whatever.

MS. PERLE: Or othexr arrangement.

MS. MERCADO: Or other arrangements, yeah,

whatever the term.

MS. BATTLE: I like arrangement.

MS. PERLE: That may include settlement.

Well, we’'ll figure it out.

intent.

MS. BATTLE: Work on it. You understand the

MS. PERLE: Yes, yes, we do.

MS. BATTLE: Work on that. Anything else?

Anything else? Does that cover everything we’ve done

to 1642 on the attorneys feeg?

We had

except

And what about the language that’s stricken?
gotten an explanation as to why_--
MS. GLASOW: Most of that was transferred.
MS. BATTLE: I don't see the word "PAI,"
as permitted by paragraph (c¢).

MS. GLASOW: That’'s on page 17 now. This was
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the Applicability section.

MS. BATTLE: Okay.

MS. GLASOW: We put some of that in
Applicability and some in --

MS. BATTLE: I got you. Ckay.

MS. GLASOW: Attorneys fees is not.

MS. BATTLE: Ckay. All right.

MS. PERLE: And the only other thing that we
were talking before that we might want to put in the
comments some discussion of what reimbursement covers,
reimbursement for the costs and pocket expenses, just
to make it clear that that doesn’t cover attorneys,
fees for attorneys’ time.

MS. BATTLE: Yeah. That'’'s right. Okay.
Anything else? Any other gquestions about -- Mike?

MR. MILLEMANN: Just a clarification. Leaving
aside the second language which we’re about ready to
come to, the second sét of language, --

MS. MERCADO: What page are you on?

MR. MILLEMANN: Well, I'm talking generaily
now about beginning on page 14. My guestion is this:

As I understand this regulation, prior to the addition
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of the additional restriction, it would allow a legal
services program to keep -- call it what you will -~ a
payment or a fee from a percentage of a lump sum social
security order. Right or wrong?

MR. McCALPIN: Correct, {(c){1l) 1609.5.

MR. MILLEMANN: (C){(1)? Say that again?

MS. PERLE: 1609.5 is what -- suggested.

MR. McCALPIN: 1609.5 is the regulation.

MR. MILLEMANN: What I'm looking for is in the
language that you have, {(c) (1) on page 15, would that
language include the section on property?

MS. PERLE: No. There is nothing in the rule
that affirmatively states that fees are in social
security cases. The reason it permits it is because
they are not included in the definition.

MR. MILLEMANN: Of what?

MS. PERLE: Of attorneys fees.

MR. TULL: The 1l642.2{a) which defines
attorneys fees made pursuant to common law or federal
or state law doesg say fee shifting.

MR. MILLEMANN: Thank you. I’'ve got it.

MS. GLASOW: Basically, without additional
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language, this rule does not reach the issue of taking
feeg from clients in social security cases.

MS. PERLE: You know, if there was a decision
affirmatively, vou know, if we wanted tc make an
affirmative statement on policy, it would Dbe
appropriate to put it on page 15 under {(c¢) as Number 5
or whatever, 1f vou wanted to make that kind of
affirmative statement.

MR, McCOLLISTER: Question. Roger
McCollister.

MS. PERLE: Roger?

MR. McCOLLISTER: I'm lost because it’s the
first time I‘ve seen this. What is the impact of this
on social security fees or fees of any other character?
Is this for people they are talking about regarding
permitting taking those with non-LSC funds? I'm at a
logs. What is the impact on taking Title II social
security fees of your proposal, the staff’'s proposal?

MS. GLASOW: If we continue this rule the way
it was published, the Interim Rule with the few changes
we just now discussed, this rule does not deal with

that issue other than it’s clear that social security

Diversified Reporting Services, Inc.
1025 VERMONT AVENUE, N.W. SUITE 1250
WASHINGTON, D.C, 20005
(202) 296-2029




10

il

12

13

14

15

16

17

18

19

20

21

22

138

fees are not included within the definition of
attorneys fees for the purposes of this rule. So thisg
rule does not include if adopted without additional
language, taking socilal security fees because it’s not
included within the definition of attorneys fees. I
sald if we don’t add the additional language.

MS. MERCADC: Where vyou do have 1it, though, is
in 1609.3(b) (1) .

MR. McCALPIN: Say that again.

MS. GLASOW: But that’s dealing with the
referral, but it’'s the fee-generated aspect, though.

MR. McCALPIN: 16097

MS. WATLINGTON: Yeah, but it doesn‘t address
the question of whether you can take fees, though.

MS. MERCADO: But you don’'t have to refer to
the math, which I guess conversely means you can keep
them.

MS. GLASOW: Fee generating is much broader
than attorneys fees. And the only thing that the Fee-
generating Rule deals with is whether you can take
these cases without referring them out to the private

bar first, whether you can take the case or not. And
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fee-generating cases would include a broader type of
case. Some of‘them would be cases with social security
or other types of cases, but that’s all that rule deals
with. |

Now, the issue comes up, can you take fees?
In 504 (a), whatever, says we can’t take attorneys fees.
We’ve defined attorneys fees in Part 1642 as only being
fee shifting where the losing party pays the winning
party. That does not include social security fees
because those are fees from clients. 8o ag published
as an interim rule, the rule did not deal with that
issue.

The comments raised the issue, and we asked
for comments on that in the commentary Part 1642
because at that time pecople were asking us, please
don’'t define these inside the definition of attorneys
fees for the purposes of the new legislative
restriction.

We don‘t read the legislative restriction as
including social security fees, so the issue comes up
that whether -- I mean, that raises the igsue, which I

think everyone is here for, can recipients take fees
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from clients? We read the LSC Act as raising a very
strong interpretation of legislative history as saying
that we are supposed to provide with LSC funds free
legal assistance, and that’s the next issue, 1in
egsence, that’s before this committee and whether, one,
it wants to deal with that issue in 1642 or not and
then how they will deal with it.

MS. WATLINGTON: Doesn’'t 1642.6(a) deal with
it?

MS. GLASOW: Well, we did add some language in
here to deal with it, but it was not in the Interim
Rule, so now the issue that is before you is, do you
want to build that kind of language in here? I‘ve sort
of summarized our legal analysis. Maybe this would be
a good time for visitors to --

MS. BATTLE: Bill is going, "me, me first."
Qkay. We're -- the board with regard to this issue,
and I think that Suzanne has carefully laid out to us
how this issue comes to us so that we’re clear about
it. Number One, this is a new issue; it was not

included in the original Interim Rule that we

published. So to the extent that we are giving any
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consideration to this, this is the first instance in
which this language will have been made public. If we
do adopt it, it has to go out as an interim rule, it
seems to me, because even though people raised the
issue, it was not envisioned in the language that was
contained in the original publication. Bill?

MR. McCALPIN: In my judgment, 1642, as it is
before us, fatally flawed for at least two reasons.
First, I think it proceeds, as I have maintained
consistently for several years in this discussion, on
an unjustified interpretation of the Legal Services
Corporation Act over the years by the Office of General
Counsel. I don’t think the opinions rendered by that

office over the years are justified as a legal matter.

I think that it is entirely possible to
construe the Legal Services Act by its terms as it
would be in a cocurt of law without any finding of
ambiguity and thus resort to supplementary assistance
in the construction, interpretation of the statute. I
don’t think it’s warranted. I recognize, however, that

we are not dealing with interpreting the statute in a
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court of law, that we are living in kind of a magic
kingdom where things are not always what they appear to
be, and that the interpretation might be made by others
by members of the judiciary used to dealing with these
matters as a matter of law.

But, in my judgment, even if you resort to the
legislative history of the Act, it is inconclusive on
the subject, and I think that we have begun tc see that
for the first time when we have begun to see a
different analysis of the Act and the legislative
history in some of the comments that have come toc us in
the last 10 days or so, not as a result of anything
published, but as a result of your memorandum which I
circulated to other people.

I don’t think that the Office of General
Counsel properly construes or interprets the Legal
Services Corporation Act as they say, and for that
reason, I think this regulation is flawed.

Secondly, but I think easier tc demonstrate,
igs the fact that we have never given any notice of the
breadth and reach of what is proposed in 1642.1 or

1642.3(b) . All of the discussion, all of the
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publications have been in terms of contingency feesg in
social security cases. And what yvou would say here is
not just fees in social security cases, but In those
cases in a representation funded by LSC money, may any
charge ever be made that goes against a client. You
would not even authorize what Legal Aid in Chicago did
in the depth of the Depression in the 1930's and charge
¢lientg 25 cents for representaticn. You would bar
that under the interpretation that you have here.

No notice has ever been given as to that. It
viclates every fundamental tendency or rule making to

put ocut a regulation which has not had notice given ox

opportunity for comment. It is fatally flawed, in my
judgment, in that respect. I just don't think you can
possibly -- and I don’t think yocu can adopt it as an

interim rule because the basis on which we adopted
interim rules early on was that they were mandated by
the Appropriations Act, --

MS. BATTLE: .You may be right about that.

MR. McCALPIN: -~ 504 and so on.

MS. BATTLE: Yeah.

MR. McCALPIN: There is nothing in that Act
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which would mandate prompt adoption of a rule on this
subject. This is a subject which has been around for
years. We’ve been debating it for more than two years.

MR. TULL: I heard your reference to "interim®
as inadvertent. You meant published --

MS. BATTLE: You meant proposed, yeah,
proposed.

MR. McCALPIN: Sure. As a bare minimum, 1if
anything like this is undertaken by this corporation,
it hasgs to be published for comment. The first notice I
had of it was in the memorandum of November 21, when it
was suggested that it might be included in the preamble
to a rule or in a program letter.

The last option is simply not available. It

is not within the authority of staff to publish this

kind of policy, which is so controversial, which is

contrary to 1609.5, which is still on the books, and
has not had any public viewing.

Let me see. I have one other basic difficulty
with what you‘re doing. Let me see how to say it. As
I understand it, you are saying that a program can take

a contingent fee in a case, social security or
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otherwisge, which is not funded to the LSC, not funded
by any funds coming from us, but that it may not take a
fee from a case which is supported by funds received
from this corporation.

You interpret the Act as precluded programs
from taking a fee in a case funded by the Legal
Services Corporation. On page -- I think it’s nine of
youxr memorandum, you say that the sections of the Act
limiting legal assistance to free legal assistance are
not prohibitions. I suggest to you that that is sheer
sophistry. You can’'t say you can’‘t do it but it’s not
a prohibition; and if it is a prohibition, then yocu
can’t use private funds either under Section 504 (d) (1)
of the Appropriations Act.

The program would have to notify the supplier
of the private funds that they could not be used for a
use which is not permitted under the Act. And if you
can’'t fund a social security case under the Act, then
you can’t use private funds either under 504 (d) (1).

So I think that you are inconsistent in
suggesting that yvou can fund these -- that you can’t

receive a fee for anything funded by the LSC, but you
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can receive a fee from something otherwise funded I
think is contrary to the Appropriations Act. I think
that this regulation has got to go back to the drawing
board.

MS. GLASOW: May I make a couple of before
comments? The memorandum you're discussing is a draft,
and much of it has been revised as the final. I don’t
digagree with your second point on that there may be a
need to publish this, and we have been distcussing that
because it is a new issue and it doesn’t necessarily
belong in 1642 and may need to go out f£or public
comment because it i1s a new issue.

And when I was saying that provision of legal
aid under LSC funds, that the LSC Act authorizes only
the provision of legal assistance, 1t’s provided free
of charge, and it’s not prohibited, what I meant is
it’s not a prohibited purpose under Section 1010 (c¢) of
the LSC Act because the corporation has defined what
prohibited purposes are, so it’s the difference between
being a prohibitive purpose that then reaches a
recipient’s private funds and just being beyond the

statutory authority of a corporatiocn to do a particular

Diversified Regorting Services, Inc.
1025 VERMONT AVENUE, N.W. SUITE 1250
WASHINGTON, D.C. 20005
(202) 296-2929




\ "

10

11

12

13

14

15

16

17

18

19

20

21

22

147

activity or something.

So that’s where I was making that -- I was
distinguishing between that. So it’s a prohibited
purpose for the purposes of 1010(c) of the LSC Act, not
that it doesn’t preclude doing something.

MS. WATLINGTON: When this first came about, I
questioned it because I didn’t understand it then. I
have a better understanding now because thoge c¢lients -
- I am very much opposed to monies coming from the
clients as the Legal Serviceg Act is supposed to be,
but the monieg that’s not coming from the clients,
that’'s a different story.

So I remember when this first came up, I
brought that out then because I wanted a clarification
because I knew in Pennsylvania that we did get those
monies, but it’s not the monies from the clients but
from the welfare department, thelr monies; that’'s where
money -- it’s in a contract when they provide these
cases, service to these clients.

And I don’'t know, you know, the legality of
the rules and laws, but I’'ve always interpreted that a

legal services program is supposed to provide service
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to clients without a fee.

MR. McCALPIN: Let me make 1t clear what my
position is. I am not advocating that we do anything
which wouid cause a program to charge a client. My
view 1s that the LSC Act leaves that issue open for a
determination at the local level by the local board in
the light of the conditions prevailing there. I am not
in favor of doing anything to make it appear that we
want to charge a client, but I think that is within the
prerogative of the managers of the local program, and
scme will, and some won't.

MS. MERCADO: And some have.

MR. McCALPIN: And some have.

MS. MERCADO: I'm sorry. If I can, I think
Roger’'s hand was up a minute ago.

MR. McCOLLISTER: Madam Chair, the field has
come to giVe their comments, and they came to give
comments on the published regulations. We’wve had
considerable discussions externally on this. As a
matter of fact, at the NLADA Convention there was a
rules meeting of PAG, which I was at and Ms. Perle was

at, and the PAG Rules Committee, the consensus was Lo
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come here and support the regulations as published.
The staff and apparently Ms. Perle’s version that
yvou’'ve got here is totally new to us in the field. We
have come here -- excuse me, Mg. Perle.

MS. PERLE: It’'s not my version.

MR. McCOLLISTER: We have come here today to
respond to what’s published, and we have testimony, and
we’'d like to regpond to it. I totally agree that we
are at a loss to be able to debate the new proposed
changes which are just now being given te us. And so
we would very much like to table that and be able to
respond to what we traveled two days to get here for,
some from Arizona, Kansas ~- we have a client
representative.

MS. BATTLE: That gets me to where I am. I
hear what vou’re saying, Roger, and I do have some real
serious, deep, and immediate concerns. Some have bean
expressed by Bill about us at this juncture in large
measure because what we are attempting to do with this
entire group of regulations is to respond to 504 and
our responsibilities thereunder, that we take this

particular issue, which is a separate igsue from a 504
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issue, and deal with it in the broader contht of some
other issues that we must address around this whole
gquestion of what LSC policy is on that matter, separate
from this.

And so I would suggest that this Committee
consider talking this recent proposal out of this
discussion and taking the provisions that pertain to,
in 160%, the last statement that we discussed and on
charging fees to clients for LSC-funded legal
assistance in paragraph (c) in 1609.3 out and taking
out of 1694 -- 1642 references to "and fees from
clients," references in 1642.1, the Purpose section,
the last bolded statement, taking that out; and, as

well, taking out the provision in (b) on the top of

page 16, "no recipient shall take fees from a client
for any LSC-funded legal assistance."™ Take all of that
out .

That’s a discussion that doesn’t pertain to
504, it seems to me; it pertaing to some other issues
that this corporation will need to address. AaAnd let’s
get to the commentary from the public on what was

published and the issues -- and I think we probably
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have had more public comment on this issue than
anything else about some of the concerns that were
raised in the regulation as it was published.

MS. PERLE: I just want to state for the
record that I agree with most of what Bill said. I
agreed with Suzanne'’s last comments with respect to
Section 1010 (c¢) and the application to private funds,
but I didn’t have an opportunity to make a statement on
behalf of the Regulationg Working Group, which is
congistent with what Roger said, and I just don’t want
it on the record to state that I necessarily support
what the staff has sgaid, and I think they were aware of
the fact that I was not going to support that position.

MS. MERCADO: And I think the problem arose
from looking at all those comments -- a lot of comments
that came in kept dealing with those issues that
weren't published, and they still kept dealing with it,
and I guessg in trying to clean up the rules, that that
has been a primary purpose, to clean up the rules and
deal with the new restrictions that we have had, and in
the procegs that we’re dealing with that somebody can

be able to have a fairly succinct order that grantees
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are supposed to run their programs, and the way I saw
it is that we had all these comments and where do we
put that input?

And maybe procedurally, as a process, we
should have just waited and dealt with all those
different areas that LaVeeda has just excluded from
dealing with it in part of the rule. We thought it
would be quicker since we’re here, we’re doing it, and
perhaps as far as a process, as far as giving notice to
the public, you know, that maybe it’s just better to go
ahead and have that done. But by no means should that
be held by our constituents out there in the public
that anybody was trying toe do anything that was not
meant to get any input from the field or anything of
that nature.

The fact is that we had all that input from
the field in all the comments that we geot and that
there was never any before plans to include those
provisions without letting the public know. There was
nothing of that kind not from the board, not that we
are aware of from the stuff that we’ve gotten. It was

all a matter of trying to deal with all those volumes

Diversified Reporting Services, Inc.
1025 VERMONT AVENUE, N.W. SUITE 1250
WASHINGTON, D.C. 20005
(202) 296-2929




10

il

12

13

14

15

16

17

18

19

20

21

22

153

of comments that came in on subject matter for which
things had not been published for.

And I commend our staff for doing above-and-
beyond research that actually under what was published
they weren’'t required to do, but in trying to answer to
the field’'s comments. And, really, I think that
probably the best way to handle it at this point is to
go ahead and just wait and publish all this new
comments that we have dealing with provisions that
LaVeeda has dealt with, and then pecople will feel
comfortable that at least the folks out in the field
that thought that we were going to deal with it today I
guess will have another opportunity to deal with it
again at a future meeting.

MS. WATLINGTON: I heard what Bill was saying,
too, and I‘ve also been trving to get an understanding
that came from those public comments of looking at both
sides of fee generating or not, and his suggestion of
gsaying that if we make it a rule that there can’t be
some people that want to and some can’t when we just
put it on a rule that you can’t.

So I, too, would like for it to go back that
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it can come up with a compromise that programs that
want to and others can’t do, but that in no way would I
ever, without some type of compromise, go along with
those poor clients that theilr fees come from that is
some kind of way that people want to do it and others
don’t want to. But there is always a compromise in
anything else, and that came out of a clear
understanding of what came out before I have now from
those public comments that I didn’t have before, an
understanding of how that worked and a ruling that said
that.

So once that comes out and then everyone is
aware of what it is, then we need to go back and then
compromise or work out something that’s going to
benefit the local programs in a way that they all can
work the way it is best for their constituents.

MS. GLASOW: The Interim Rule raised the issue
of whether social security fees or attorneys fees and
whether we could charge them under that. If there is
something that keeps them from taking fees from
clients, it’s not the attorneys fees provision but some

other authority, and that’'s we’'re discussging now that
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probably needs to go out as a proposed rule. Some
other way at some other time to discuss whether it's --

MS. BATTLE: I want to go on record because I
differ with Bill on this, that my understanding when we
visited 1642 for other reasons as a Committee, was that
there has been an historical interpretation, which Bill
disagreesg with, by our general counsel regarding this
iggsue of fee-generating cases. And this board has
never met and made a decision on that issue, and where
we are right now is attempting to implement 504, and in
doing so, setting the stage by making our decisions
clear on the issue of fee generating and clear on the
issue of attorneys fees and placing this issue in the
context of several other issues.

For example, I believe we’'re looking at
competition now in this environment, and we’re looking
at the proépect that under our competition regulation
attorneys who are in private practice may apply for
grants for legal services, which gets you into a
situation where you’ve got an entity that’s in private
practice, a for-profit entity applilying for a grant.

Now, that -- we're going to have to face, it seems to
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me, this whole issue in a much broader context, given
some mandates that we've gotten from Congress.

And my position is right now, I think, before
this board as a board takes a position on this, that we
must get more information, we must take thig issue and
put it in that broader context of what Congress has
asked us to do in the area of competition and other
areas, and resolve 1t there and not here.

So I want to make sure that at least I'm clear
as a member of this board on where I am on this, and I
think that now, by taking the language out here, we
reserve for another day the opportunity to look at this
in that brcader context of some of the other issues
that we have to address this for.

MR. TULL: Can I follow up on this one thing
with that, --

MS. BATTLE: Sure. Okay.

MR. TULL: -- which is to say T think that’s
absolutely correct? I think it is correct that the
application of this question, whether a fee can be
taken from a client in this narrow context of social

security cases, opened the door onto a very large field
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of policy. BAnd the propcsed language does implicate
that whole broad field of policy, and I think it’s
abgsolutely right that this should be approached
understanding the implications in a whole range of
things, including what you mentioned, which is brand-
new kinds of recipients as we get competition,
succegsful competition from private firms, etc.

We’'re the staff of OPO, the newly renamed OPO.
We, in fact, have a group of people which Antoo is a
staff -- which Antco is the head of, to look at a
variety of i1ssues that arise in the context of the
changed world we exist in in competition and with the
new scheme for restrictions.

aAnd one of the issues that they are looking at
is the range of questions that arise in the context of
a variety of entrepreneurial efforts, ones which would
be imported‘because they are already in place with
free-market, private law firms and ones which are
current grantees in seeking ways to leverage their
funds begin to 1look for another experiment.

And we feel that we have an obligation as a

corporation to understand the implications of those and
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to be prepared to respond and hélp or provide guidance
or whatever is appropriate and, most particularly, to
come to the board with the policy implications of that
on issues such as this one.

So I think the suggestion to wait is also
particularly appropriate because I think there will be
a much more thorough and thoughtful and helpful
analysis which will come from a different place than
from where this came, which was a very narrow, legal
igssue -- a very important legal issue but a narrow
legal issue which Suzanne researched and came, as
general counsel, to an opinion about, which she feels
is an accurate one but which does have policy
implications which, obviously, the board has a strong
feeling about.

MS. MERCADC: In fellowing up with the comment
that John just made, in looking at a broader spectrum
of issues that you’re going to have to deal with, in a
lot of these you said we’re going to have to deal with
that. Maybe we haven’t gone into as much detail about
how everybody feels, is that because of competition

when you have these private law firms that are going to
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be bidding for scome of these grants, then we get into
the whole issue asg to all these restrictions as to the
kind of cases that it can handle, as to time keeping,
that theyrcan de all these i1ssuesg that affect them, and
we haven’'t -- we’ve wrltten reguiations as far as PAI
attorney in the sense that we understand PAI situation,
but not in the sense of having a grantee, if you will,
that is a private firm that has a whole business of
their own, and are all of thesge restrictions that are
attached to it now going to come in with them?

I mean, we sort of have peripherally dealt on
some of that, but I think it’s even further than just
whether or not you charge fees to clients and whatever
else --

MR. TULL: Oh, yes. Absolutely. Right. And
that is that whole array of gquestions as well.

MS. BATTLE: And I'd like for other members of
the public, if you have some observations that you’d
like to share with us, to please feel free to do so.

MR. McCOLLISTER: I’'d like to do so. I want
to bring you something, and it’s a nice pretty cover.

MS. BATTLE: Thank you.
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MR. McCOLLISTER: I'm glad you’re talking
about competition because what we’ve tried to do in
Kansas 1is make ourselves competitive, and you hit on
the exact thing that we have to deal with, which is
basically people that might apply for our grants who.
don’t have the same restrictions we do that are out
thefe charging some fees to clients, but on the other
hand, wanting to get a grant from the Legal Services
Corporation so they can put that into the mix and can
be competitive with us, we have to have the ability to
be flexible and do the same things that they do in some
situations on the same level, and so that'’'s one of the
reasons I'm very concerned about not having
restrictions on us that Qill make ugs less competitfive.

Qur feelings are that the regulations, as
written and as interpreted right now, work. They work
for us. They might not work for California or New
York, but the beauty of it is, is it gives us the
freedom to design something that works for us and be
competitive and deliver a lot of services in Kansas.
And I've talked to you before a couple of times, and

I've got a little paper that explains the things that
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we do.
The second section is our analysis of the law,

which is very much like Mr. McCalpin’s but you can read

that at your leisure. I think we’ve discussed that
enough for a while. Our position is, is the law is
clear. 1It’'s flexible. There is no mandate that you

cannot take fees; and, quite frankly, Congress has had
several occasions to deal with this issue. It'’s been
before them a lot of times.

Every time you look at congressional intent
there’s been at least three times that I can read in
the congressional language that they have had a chance
to deal with this but have not -- but they have found a
way to put sanctions on us regarding lobbying,
regarding aliens, regarding past actions. They have
been specific. They have directed us to write
regulations. They have directed us to inform our staff
about those regulations but not about attorneys fees.
And the last time wag when H.R. 2076 was up, and it had
a prohibition against attorneys fees, and Congress
voted it down.

If they wanted to impose sanctions on
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attorneys fees and be this restrictive as 1is proposed
and analyzed by the staff and the people, they would
have done it. Congressional intent is not to do that.
The congressioconal intent ig, I think, to leave it ocpen
and flexible.

So what'’'s the problem? The problem is really
just reaching out and doing something new and running
the risk; and to do that, you have tco do something new,
and I just wanted to let you know what we'’'ve done.
We’'ve got a $6.4 million program. About 33 percent of
that is from LSC funds. We actually get $623,500 in
fee approvals for Title II cases outside of our state
contracts in a year’'s time --

MR. McCALPIN: From clients?

MR. McCOLLISTER: -- from clients, $623,500
this year. Of that, -- and now we also have a $9%12,000
multiple grant from the state to do social security
disability advocacy in SSI cases.

Now, 8S8I ig different than SSDI. S8SI is the
welfare side; you don’t have a work history. SS8SDI is
the one that’'s the Title II where you have a work

history. But, of course, those are mixed sometimes,
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and you have people who have partial work histories and
partial not, so it’s an SSI/SSDI claim, and we get a
lot of that also.

Eut we'll get $623,000 in fees from
retroactive awards this year. Totally, we’ll get the
whole mix of all the funding, about 1,440 cards, social
security c¢laims actually established. We have a whole
bunch of other cases we might fail on. You have to
have some way to fund that, which is another problem if
yvou just shunt it off to private funds.

How does a program that doesn’t have these
other funds get started? Where do they fund the
losers? How do they fund getting started up? A lot of
programs don’t have 60 percent, 70 percent non-LSC
funds to fund the startup. So it’s important. It's
important to a lot of programs out there.

There is a great benefit to the state. They
get about -- oh, millions of deollars. So far, we've
gotten $18 million in retroactive awards in clients’
pockets since we started this thing.

MS. WATLINGTON: How much of that other comes

from the agency and not £from the clients?
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MR. McCOLLISTER: Some of the cases are done

by agency, public cases, and some of them are done by

the clients. The 88Is, the welfare side of it, is done
by state contracts. The S8DI, where you have a work
history, is done -- paid for by the clients out of the
retroactive award. Nobody gives us money up front.

It’s always if we get you a retroactive award, and we
charge 20 percent, not 25 percent, which is the
maximum.

And we've rebated routinely in hardship cases,
and the managers have the authority in the field to do
that, and we would love not to charge any situation.
But the fact ©of the matter is these SSDI cases, which,
by the way, are all LSC eligible, they might have had a
work history, but now they are poor -- all of these
people, we would not be able to represent if we didn’t
charge a small amount in back award because we don’'t
have the funds.

It’s not a question of doing the case with LSC
funds or charging them; it’s a question of doing the
case or not deoing the case, and that’s the thing people

don’t seem to understand, that you’'ve got to have this
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flexibility to generate these funds or you’'re just not
going to do the case.

MS. BATTLE: And then moxre of the money comes
off of the clients than the agency.

MR. McCOLLISTER: No. More of the money comes
off of the agency than the c¢lient. Many times, for
instance, with the agency contract, if it’s a dual
award, for instance, we will never take more than
$1,375 in any one case, but sometimes, say, half of
that is paid by the agency and half of it comes from
the retroactive award, and that’s a very common
situation, most of the cases that happen.

So in the Title II cases you will have people
who have a little bit of a work history and the rest
not, and so it’s an S8SSI/SSDI dual case; some of it is

paid by the agency, and some cf it is paid by the

client. And then we have & lot of others that are just

Title II cases, but they are all income eligible; it’'s
just that we could not reach out and do this unless we
could charge some people.

Now, what do we do with the excess money? We

make out of that $295,000 excess revenue over expenses.

Diversified Reporting Services, Inc.
1025 VERMONT AVENUE, N.W. SUITE 1250
WASHINGTON, D.C. 20005
(202) 296-2929




\‘a:nv’ !

\{w

10

11

12

13

14

15

16

17

18

19

20

21

22

166

What we do with that -- and that’s the difference
between us and the "ccmpetition" is that that goes
right back into helping those pecple with durable
powers of attorney, landlord/tenant problems, consumer
problems, domestic relétions, and so on and so fo&th.

Our competition, which, by the way, is not
generally the private bar, except in some areas of the
country, is primarily paralegal groups for hire, other
nonprofits who have no problem doing this, and
occasicnally some private attorneys. But the private
attorneys have all the business they want 1inh most
areas, certainly in Kansas because there is so much
demand, that the few private attorneys that are willing
to do thig just don’t take the cases.

The problem seems to happen that people feel
that if you charge fees, vyour whole program will just
go down the tubes and you will just be pluhged into a
sea of avarice and greed. And that seems to be what
the feeling is, or at least the mystigue. And what I'd
like to show you is this chart, and I think it tells it
all. It’s -- of the testimony. It shows our cases

from 1986 to 1996. If you look at the bottom there, in
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1986, we served 15,000 people.

In 1996, we will serve about 27,000 people.
Actually, that could be a little bit higher, but
because in 95 and '96 we thought the funding might go
away all together, we began ratcheting down a little
bit sc that we could not be too strung cut if we lost
all of our federal money. So now we're picking it back
up again.

But if you look at these categories here, yes,
disability went up dramatically, from 1,300 to 5,300,
but all of our categories have risen since 1986. We
have had no major layoffs, we have had raises every
vear, we have added staff every year, and we have
plunged all of the money from this and other activities
into more services for poor people.

Every single person on this page is eligible
for LSC funding, except we don’'t have the money. And
if you allow a program to have the flexibility, as the
law 1is written, as the regulations are written right
now, without changing them, I can continue to do this
and probably double it or triple it in the next 10

vears 1if you will not mess with it now. And we will be
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competitive with other people who want to come in who
have avarice on the gide that also want the federal
money, and we will be able to serve more poor pecple.

Thig system works, and I guess what I'm here
today to tell you is that I’ve watched this issue
develop for a number of years, and I am totally
convinced that with this type of flexibility we c<an
continue to sgserve people and increase it. But if you
take that flexibility away and you start tinkering and
you start putting in restrictions that nobody in their
right mind could impute to Congress, we are going to
have a lot of trouble. We are not golng to be able to
do thig. Please give me the chance to continue to do
thig. Don’t change 1it.

MS. MERCADO: Well, in fact, Congress has -- a
lot of the congressional members have said that they
want Legal Services to think up creative ways of coming
up with money to fund their own programs, for creative
ways to do that. |

MR. McCOLLISTER: I‘ve been in Legal Services
since 1970. It is the only thing I‘'ve done gince law

school. I'm 52 yvears old. This is my career, and I
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would never in any of my wildest dreams want to charge
somebody if I didn’t have to. I don’t want to do it,
but this is reality. Legal Services will go away if we
don’t look at these things with an open mind, and not
only look at them with an open mind, but encourage
them.

MS. WATLINGTON: As a client, I guess I look
at what you’re saying, vyou know, what you’re deoing is
giving jobs, you know, for your Legal Services
attorneys, but also that client, they would not have
been able to buy him a home or, you know, to get -- so
I look at things a little different, and I guess I
always will as long as I‘m a poor <c¢lient. But I‘'m
also looking at the surface, too. It’s just that, vyou
know, there should be some way that we can work out and
be innovative.

So I'm just being realistic on, you know, how
you look at -- we know those services are needed and
hope it c¢an be more innovative like we have been in
Pennsylvania to take it from the part that does not
come from the clients more so than it does from, you

know, their money that they could --
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MR. McCOLLISTER: And I'm working on that side
of it also. We recently got a grant from the state, a
filing fee add on, that will give us an extra $800,000
a year to do domestic relations advocacy, and that's
not -- we're just now working that into the system, and
nobody 1s going to have to pay anything for that. I’'m
working just as hard to get that kind of fund also;
it’s just that this is part of the mix, and it helps.

I have with me one of our former clients that
maybe you would like to meet and hear who is one of our
former social security clients, Mr. Fred Akerman, and
Marilyn Harp is the head of our Wichita office, our
largest office, and maybe you would like to hear what
his experience has been using our service.

MS. HARP: Well, just as a way of
introduction, I’1ll say that the Legal Services office
in Wichita has been working with Frank beginning about
five years ago. Frank has been willing to come here
today and tell you about how he feels about the service
and also very directly the issue about being asked to
pay a portion of his back attorneys fees awards as part

of that, so I11 turn it over to you, Frank.

Diversified Reporting Services, Inc.
1025 VERMONT AVENUE, N.W, SUITE 1250
WASHINGTON, D.C. 20005
(202) 296-2929




10

11

12

13

14

15

16

17

18

19

20

21

22

171

MR . AKERMAN: Qkay. My name is Frank Akerman,
and I didn’t use the Legal Services disability help to
get my settlement. The way I got affiliated with LAM
was my attorney, Bill Cather, in chhita, he felt even
though he has been my closest friend for 25, 30 years,
that he could not give me appropriate to what they
could, and so for better service on my disability case
he referred me to the Legal Sexrvices.

I do have a disability that was caused from a
skull fracture as a kid, plus I have permanent brain
damage and some other things. For a long time I had
trouble reading and writing totally. I still have
extreme trouble. My speech is totally gone. Back when
I went through their program -- and I’'ve been working
with therapists since then, and I have come a long ways
thanks to them helping.

And but the difference in my life is without
Legal Services, I would have been out ©of luck on the
street. And so I have no problem with them requesting
money. If they had wanted me to pay up front, I
cculdn’t have. And so I would not have had the

services that they were able to help me with, and I
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appreciate 1t so much.

And because of this, I have fcound that there
are a lot of other persons who have a lot of the same
problems I do, and so I have been doing volunteer work
with the Commission for the Status of People with
Disabilities on a local level and a SANCHO board, which
is there to help place people with disabilities and low
income in homes and help them have a better life. And
Mike Morgan, which is one cof the attorneys for the
Legal Services, is wvery active and keeps a lot of other
gocd people in our community very active with helping
our people, and it takes people such as Legal Services
to help us, and so I don’t see -- a percentage tc help
other people make it in the future.

MS. HARP: Frank, I want to ask you a couple
of questions. How far did you disability case go in
the process?

MR. AKERMAN: I had to go all the way through
the field stage.

MS. HARP: Okay. And so you were represented
by Legal Services at a hearing, --

MR. AXERMAN: Yes.
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MS. HARP: -- and then you also were
represented at the next appeals stage called the
Appeals Council.

MR. AKERMAN : Yes.

MS. HARP: How much of a back award did you
get from social security when you were successful in
getting your case?

MR. AKERMAN: I believe around $17,000.

MS. HARP: And how much did you pay the Legal
Services office for representing you?

MR. AKERMAN: I believe around $950.

MS. HARP: What were you able to do with the
$16,000 you got?

MR. AKERMAN: I was able to continue a
reasonable life style. I used it to work on my home
and try to keep my children and myself with the home
that we have. We still have it at this time.

MS. HARP: Okay.

MS. BATTLE: Okay. Are there any other
comments from any other members of PAG?

MR. FERRY: I'm Mike Ferry from Legal Services
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MS. BATTLE: I’m sorry?

MR. FERRY: Mike Ferry from Legal Services of
Eastern Misscuri. I'm going to completely change what
I planned to talk about because I had planned to spent
most of my time talking about the law, and we’ve sort
of moved away from that, and you indicated you don’'t
really want to address that fee issue, the underlying
igsue of free services.

I should mention that the staff position --
the staff has moved a considerable distance toward the
position that the programs have been advocating here,
and I just wanted to say we recognize that and
appreciate it. We do take the position that the Act
does not bar programs from taking fees. It's very
clear that it does not do that. And we take the
further position that it’s not ambiguous in that
respect. A statute that is silent -- a statute that
does not bar an action is not ambiguocus with respect to
that action; it just does not bar it.

If you want to go ahead and look at the
legislative history, we take the further position that

it’s, at most, inconclusive and certainly not a
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dispositive guestion, but like I said, I’'m not going to
talk about the law, and I won’t talk about the law.
What I do just want to mention, though, briefly is on
the comments that were received on this, I think that
it’s not necessarily clear from the memo that you were
given the different weight and range of comments that
were received on these issues. In fact, the majority
of the comments that Qere received did support these
regulations, 1609 and 1642, in their present form.

The difference in range is guite striking. I
think of the cfficial comments that I saw at the time
that they had been collected at that time eight
programs had weighed in in favor of these regulations
as opposed to only two that had any complaint about
them. I understand that more of them received some
positive since then. The only national bar
assbciation, the American Bar Association, SCLAID, to
comment weigh in in favor of these regulations. The
only local bar association to comment, the St. Louis
bar, weighed in in favor of the regulations.

One of the things the relative scarcity of

comments from these bar groups tells you, I think, is
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this is not a hot-button issue out there. This is not
causing a lot of consgternation. When you realize these
regulations were not only published in the Federal
Register; they were posted on the Internet, coplies were
sent with request for comment to every state baxr in the
country and, I think, every major local bar in the
country, and you get a grand total of two comments
back, that’s an indicator, I think, that this is not an
issue that’s making lots of people angry out there.

The only -- to the extent that you’re
concerned about congressional reaction, the only
congressional input that you got from the minority
leader of the House of Representatives supported these
regulations. The private attorneys who commented were
essentially split.

You received, I think, seven negative comments
from people who do this kind of work and don’t want
legal aid programs to be competing with them. ©On the
other hand, you received five comments from private
attorneys who said that, ves, we do this kind of work,
and no problem; we’re not concerned about this at all.

You received comments, I think, from three
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paralegals from the same for-profit, paralegal firm who
were concerned about competition. Let’s see. You alsc
got outside the official comment process, you got
letters from several other programs when this issue was
first raised that were all supportive: Native American
programs, programs from all parts of the country. Also
the support -- I think vou received the supporting
letter now from the Management Information Exchange,
which is an organization of programs that support these
kinds of creative efforts and also the vote of support
from the California program directors of the California
program.

So the comments -- the weight and the depth of
the comments, I think, in favor of these are really
much more than the breadth of the comments against
them, and I just wanted to make sure you understood
that.

MR. McCALPIN: Let me just give a footnote to
what he said. If vou look at these comments, there is
something here that would not jump out at you. On page
12 of the thick list is the comment of Tom Burke, the

president of the Bar Association of Metropolitan St.
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Louis, and on page 115 is the negative -- the first one
was positive; the second one, 115, negative, 1is from
Nancy Mogab. And you would wonder what the dinnerxr
table conversation is at night, since they are husband
and wife.

MS. BATTLE: We’'’ve got two board members who
have got toc take a rest stop, a break, but we’re going
to continue our discussion in just a moment. Let’s
take five minutes.

{Whereupon, a brief recess was taken.)

MS. BATTLE: What I’d like to do is, I know
that -- 1s Bill someplace?

MS. GLASOW: I couldn’t find anybody. I don’'t
know where they all went.

MS. BATTLE: I sailid five minutes. We’ve had
more than five minutes. We’'re going to go baék on the
record and take the rest of the public comment unless
there are members of the public that just won’t give
their comment until Bill gets back.

MS. PERLE: John and Bill are in the hall
talking. They will be here momentarily.

MS5. BATTLE: Okay. I did notice a few other
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hands up. Mike, I recall that your hand was up to
speak, and I wanted to give you that copportunity to do
S0O.

MR. MILLEMAN: Again, my name is Michael
Milleman, and I'm representing SCLAID, the Standing
Committee on Legal Aid of Indigent Defendants.

We sent a letter in in support of the
regulation as it was drafted prior toe the additions,
and what the chair of SCLAID said in that letter, and I
would endorse it strongly here, is that we thought that
the regulation without the conditicns was tryrying to
strike,.and had successfully struck, a balance between
the expected interests that are affected by Legal
Services programs charging fees in social security
cases. We thought the balance was struck in that prior
regulation, and I listened with great interest to Mr.
Akerman’s comments today, and I'm very persuaded by
what he had to say perscnally.

SCLAID will certainly lock again at the
regulations ~-- at the change, but, you know, our
initial approval of the regulation did not take into

consideration at all the larger new language,
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obviously, and I repeat, we thought that the proper
balance was struck in a prior regulation.

Now, SCLAID has not had a chance to review

this. The Committee has not had a chance to talk about
it. We will. We will have a Committee position as
soon as we have with respect to the new regulation. Go

ahead, vyeah.

MR. FERRY: It may turn out that what the
outcome is if there is no new regulation, and then that
language will be postponed for another day of further
discussion.

MR. MILLEMAN: Is it going out to Conrad?

MS. BATTLE: No, no. I think we made the
decision to take it out so that this group of
regulations, once we recommend and they are adopted by
the bcard, will not contain any of this language, and
this will be -- that language will be on a separate
track, as determined by the board.

MR. McCALPIN: I still say there is no reason
to discourage people from loocking at the issue if they
want to.

MS. BATTLE: Oh, yeah.
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MR. MILLEMAN: That's the reason -- I'm glad
to hear that, frankly. Just a comment, Ms. Watlington,
about the client perspective on this. I understand

what you are saying, but what I heard the Kansas people
to be saying is that if they are able to take 10
percent from your view, or there could be another Ms.
Watlington sitting up there, another client who is
served by the program, and I guess SCLAID’'S overall
concern is about the clients or the client populations,
iike your concern. And our view of the first
regulation is as initially drafted was 1t did protect
the clients and was a proper balance between the
interests of private lawyers, public lawyers, and
clients.

MS. BATTLE: Okay. Are there any other
comments from the public?

MS. TAYLOR: Yes. My name is Ellen Taylor,
and I am with DNA People’s Legal Service, which covers
portions of Arizona, New Mexico, and Utah, and I also
brought pretty books and everything, and I brought a
copy of DNA’s newsletter.

MR. McCALPIN: This is basically the Navajo

Diversified Reparting Services, Ine.
1025 VERMONT AVENUE, N.W. SUITE 1250
WASHINGTON, D.C. 20005
{202) 296-2929




R

E\,‘ﬁ'

10

11

12

13

14

15

16

17

18

19

20

21

22

182

program, is it, Ms. Taylor?

MS. TAYLOR: It’s Navajo Hopi. We also serve
Supai and Hualapai, and, I think, one Apache tribe, but
I'm not sure of that. I‘m with what formerly used to
be Coconino Legal Aid, which just became a part of DNA,
and our offices are scattered all over. There are maps
in the back of that booklet which show the geographical
area that we cover, which is really wide.

| Traditionally, we haven’t given an emphasis
program wide to doing social security cases. We have
done studies, and we think that there are a lot of
pecple out there, especially on a reservation, who
should be eligible for social security disability and
SSI benefits. So we’ve made an effort to implement an
outreach and training program.

I think you’re probably aware that the poverty
level on the reservation is really, really high. We
feel that proportionately there are many people out
there in our service area who are entitled to social
security benefits that aren’t getting those benefits.
In order to provide services, we need to take fees from

clients so that we can make an outreach to all those
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people; otherwise, we are golng to continue as we've
been continuing.

I guess the private attorney consultation is
kind of moot now, but I‘d like to note there are only
five private attorneys in Navajo, Apache, and Coconino
Counties who do social security work, so we don’t have
private attorneys to do that job for us; we’re going to
have to do it if it’'s going to get done.

The Social Security Administration itself does
outreach on the reservation. They had a program where
they paid one dollar to tribal governments for
potential recipients of social security, and so they go
out on the reservation, and they say, "You might be
eligible, " and they give people an application.

As you might be aware, you don’t get approved
on your 1initial applicaticn. You have to go through
the entire administrative processgs of initial
application, reconsideration, request for a hearing,
and sometimes appeal counsel. You have to do all of
that in a timely manner, and that’s the only way you’'re
going to get benefits.

When people on the reservation, especially,
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get a letter from the government, they think, okay, the
government says I'm not disabled. They give up. Okay.
We never even hear from them. And I‘'ve had people even
come in and say, oh, I get this letter, or thig person

came in said I'm eligible for benefits, but then I got

this letter saying I'm not. What’s the deal? 8o they

don't have any idea.

Most of the people I’'ve represented have
applied one time at least before and cftentimes two or
three times. They just go back and keep applying and
think, well, if I didn’t get it this time, maybe I’'11
get it next time, so I’1ll keep trying.

I also think that the cultural traditions on
the reservation of noncompetition and cooperation, not
to mention the history of the relations between the
tribes and the government, mitigate against a lot of
people claiming their rights and benefits. There are
also language difficulties. There is a failure to
understand deadlines. There are forms which really
aren’t cultufally sensitive.

For instance, the guestionnaires that are sent

out to people used by the state agency in determining
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disability ask really silly gquestions. If you are a
person who speaks only Navajo, you haul your own water,
you heat and cook with wood, you never play bridge,
which is one of the gquestions; you have no access to
public transportation, you treat your health problems
in traditional ways, perhaps through seeing a médicine
man rather than going to a doctor; and the nearest
movie theater is 150 miles away.

S0 besides the obvious language differences
there are less obvious life style differences which
makes this difficult, and I think that we have trained
Navajo advocates who are the best people to be trying
to perform these seryices for ¢lients because they
understand these traditions.

One, for instance: I represented a lady who
was 63; she was Navajo. She lived in an isolated hogan
on a reservation with her mother, who was about 102.
Her mother was getting social security. She had led a
traditional life for a Navajo woman and had woven rugs
for her living, but the Social Security Administration
didn't consider that to be work in the national

economy, so the fact that she had severe arthritis in
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her right arm didn’'t mean that she couldn’t do her
pricor relevant work because she had no prior relevant
work. And sc¢ that had to be taken to a hearing.

So, in other words, to ensure that many people
in our service are get the benefits to which they are
entitled, they need our representation.

I think that we ought to provide outreach and
representation to these people so that they can learn
of the benefits and pursue the administrative prccess,
and I don’t think they can do that without DNA‘s active
involvement. And, again, we can’'t do it -- we can’'t
start this program and implement this program unless we
have the fees to expand our program. We need to train
people. We need to get our libraries together. We
need to make a big effort to reach all these people.

I would alsgso like to mention that in a lot of
social security cases we won't get fees. For instance,
in the S8SS8I Children’s Disability, 275,000 children are
going to get notices saying that they are being
reconsidered. Okay. And our aim in that would be to
keep them from getting terminated so we wouldn’t have

any back benefits, and in order to do that, we really
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need to get fees from other cases.

I finally would like to speak on more tLo your
concerns, and I think they are really important
concerns. I worked for Colorado Rural Legal Services
in 1976, and if anybody had said to me then we were
going to start taking fees, I would have said, "You're
out of your mind. It’'s horrible, terrible thing to
do," and I probably would have said that even until
about a year ago. I just think that we are being
forced to reconsider that issue and that i1f we can
charge fees in ways that don’t substantially negatively
impact cur clients and 1f by doing so we can help a
whole bunch of other clients, then that’s what we need
te do.

Ultimately, I think we would like to be 1ike
Kansas and start getting more money from the state for
interim assistance benefits and money that doesn’t come
from the ¢lient, but even to do that we have to have
the startup money to begin with. And I agree that
given the length of time that it takes, people get
substantial amounts of back awards, and they can use

that money to make a down payment on a house or to buy
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a pickup truck, which is really important on the rez --
you really have to have a pickup truck 1f you’re
hauling your water.

I don’'t think that the fee that we are taking
is going to impact that, and I think, again, in
hardship cases we would consider that. So I strongly
urge this Committee to amend or modify the regulation
in any way that would prohibit or restrict us from
contracting with our clients for the recovery of fees
because to do so would restrict us in our efforts in
thegse difficult times to provide the best
representation for the largest number of people.

MR. McCALPIN: Could I ask her a question? Do
you know what proportion or percent of the funding of
your program comes from this corporation?

MS. TAYLOR: No, but I know that I’'wve talked
to our director, and one of our main issues is that we
can‘t do this program 1if we use non-LSC funds, that we
don’t have enough non-LSC funds to do it.

MR. McCALPIN: That’s really what I was
getting at.

MS. TAYLOR: And I guess I could find that
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information out.

MS._BATTLE: Ckay.

MS. WATLINGTON: Can I clarify? I think there
hag been some misunderstanding that they are saying
that I said. What I'm saying, in Pennsylvania we do do
that, but we found an innovative way to do it. I'm
only séying that ¢lients should be charged as the last
resort --

‘MS. BATTLE: Right.

MS. WATLINGTON: -- because there are a lot of
monies out there in foundations and other monies in
use, and that’'s what I'm saying.

MS. BATTLE: Right.

MS. WATLINGTON: And not the fact that I do,
but be as innovative as you can, and as a last resort
charge clients because they need that money.

MS. TAYLOR: And I think that’s what -- we’d
like to do more of that, but until we can actually have
the money to start reaching out to people and training
people -- for instance, we’'re going to go to, like, 78
of the Navajo Area Agency on Aging chapters and talk to

the people there, and social security issues are going
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to come up, and also this children’s SSI, and so we
just feel like we need to take fees until we can get
our program and think of innovative ways that we might
not have to. 8o that’s why we don’t want to be
restricted.

MS. BATTLE: Thank vyou. Are there any other
comments from the public? Okay. Given that we have --
and I want to thank all of you for taking the time to
come and share with us insights that you have about
particular issues that we’re going to have to address
based on your experience and welghty experience in
thege various areas, I believe when we get back to
these two regulations, 620% and 6242, which is what
we’'ve got on the table before us, that we have
discussed the changes that we need to make to both of
those regulations. Is that correct?

MS. GLASOW: I believe so.

MS. BATTLE: Bill?

MR. McCALPIN: I’'d like to ask a guestion sort
of for legislative history, and then I want to offer an
amendment. Suzanne, let me ask you. Suppose that next

week the Office of the General Counsel gets a letter
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from a program saying that we propose to initiate a
program of representing clients in social security
cases uging to support that representation funds
received from the corpor;tion, and we expect to take
the fees which are applicable under the Sccial Security
Act or some fraction of them or scomething ¢f that sort.
What will be the reaction df the Office of the General
Counsel?

MS. GLASOW: I believe what I'm hearing from
the bocard members is that you want this whole issue
reconsidered and a lot of other factors, and I think it
would be inappropriate at this point not to reconsider
all the policy throcugh OPO’'s work and doing research in
policy issues and reconsidering the legal issues in
terms of whatever. The opinicnsg we've been handed
today; maybe we should just put this in abeyance until
the time we reconsider and come before you with
something that can be adopted by the board.

MR. McCALPIN: May I understand that your
answer is you would not tell the program they could not
do 1it?

MS. GLASOW: At this point, yes, and I believe

Diversified Reparting Services, Inc.
1025 VERMONT AVENUE, N.W. SUITE 1250
WASHINGTON, D.C. 20005
(202) 296-2929




N

L

p—

10

11

12

13

14

15

i6

17

18

12

20

21

22

192

OPO 1is not going to enforce it until we’'ve reconsidered
all the legal and policy issues.

MR, McCALPIN: Okay. DNow, let me offer an
amendment; As I said earlier this afternoon, --

MS. BATTLE: What you’re amending -- we don’t
have a motion yet.

MR. M¢CALPIN: No, ne. I’'m going to offer an
amendment to the regulation.

MS. BATTLE: ©Oh, okay.

MR. McCALPIN: As I said earliexr this
afternoon, there is a tendency to think that this whole
issue is subsumed in social security cases when, as a
matter of fact, fee-generating cases are a much broader
field than that. I would like te suggest -- and I
don’t think of any other place in 1642.4 -- and see,
although it’s sort of contrary to the title of that
sectidn, I would offer a new subsection (¢}, which I
have written in the margin at the top of page 17: A
recipient may receive a fee in a case undertaken in
compliance with the requirements of Part 1609.3.

In other words, if a fee-generating case has

come to a program, they have done all the necessary
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referrals and determined that there 1Is nobody else to
take 1t and that sort of thing and they take the case,
then just to be up front about it, they ought to be
able to take the fee.

MS. BATTLE: Let me get the rest of that
language. I'm going to take questions on this. A

recipient may receive a fee?

MR. McCALPIN: -- may receive a fee, and I
have deliberately not said "attorneys fee," because I
am staying away from the definition. A fee, in the

case undertaken in compliance with the requirements of
Part 1609.3. ©Now, I appreciate the fact that the
heading is application -- what?

MS. MERCADO: The problem you're going to have
with this is that that provision that you are now
mentioning indirectly 1is dealing with an issue that
we're not willing to deal with today because the
general public other than the people that are at this
meeting have not dealt with this issue. You can’t
amend it that way.

MR. TULL: Well, we have not asked for, in

terms of adopting it as a regqulation, we have not asked
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for nor received any comment on the issue;of, for
ingtance, whether in a contingent-fee case, which this
would include, a personal injury case, what the
implications are of the board explicitly in the
regulation saying that that is acceptable.

i‘understand your view is that it is, but this
is the adoption of a regulation which embodies that in
law, which I think does raise the same problem that the
proposal of the staff saying that LSC-funded cases
cannot -- I’'m sorry -~- that a fee cannot be collected
from a client in those cases, that it is a major policy
igssue which really does need to be subiject to comment.

MR. McCALPIN: Well, basically what we say in
1609 is they can take the case.

MS. BATTLE: Yes, but the fee piece, which is
what you’re proposing to put in 1642, gets back to that
fundamental jurisdiction guestion that I think you
raised initially as it relétes to whether or not we’re
going to express anything in here today that relates to
whether you can take fees from clients or whether you
can take fees from particular cases going beyond the

scope of what we have noticed. And so my view is that
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since we've made a preliminary decision -- and this is,
of course, for the Cbmmittee to decide -- that we are
going to deal with this issue of taking a fee in
another context, that we at this point defer vour
proposal for consideration in that context.

MS. GLASOW: But in the supplementary
information to the final rule on 1642, that this
attorneys fee rule dces not --

MS. BATTLE: -- address this issue.

MS. GLASOW: -- preclude the taking of social
security fees, because that was raised as a question in
the Interim Rule, and we can respond to that very
narrow, particular question.

MS. BATTLE: All right. Are there any other
guestions? And.then whose turn is it to move with
regard to what we have before us in 1609 and 16427

MS. MERCADO: I'm not a member of the
Committee.

MS. WATLINGTON: I'll move,.

MS. BATTLE: You will move?

MS. WATLINGTON: Yeah.

MS. BATTLE: Ckay. It’s been moved by

Diversified Reporling Services, Inc.
1025 VERMONT AVENUE, N.W, SUITE 1250
WASHINGTON, D.C. 20005
(202) 296-2929




-

ny

10

11

12

13

14

15

16

17

18

19

20

21

22

196

Ernestine. Is there a second?

MR. McCALPIN: Well, I want to make sure what
I'm doing. I'm going back and looking at -- the second
sentence §f 1642.1 is out?

MS. BATTLE: The second sentence, the
additional information in 1642 --

MR. McCALPIN: -- point-one --

MS. BATTLE: -- yes, 1s out.

MR. McCALPIN: And 1643.3(b) --

MS. BATTLE: -~- is out.

MR. McCALPIN: -- is out.

MS. BATTLE: Right. Yes.

MR. McCALPIN: Are there any other changes?

MR. FERRY: Is the motion to adopt interim
rules
as --

MR. McCALPIN: Pardon?

MR.VFERRY: -- to adopt 1609 and 1642 as they
were published?

MS. BATTLE: There have been some changes.
The changes we discussed up until the last change which

dealt with this whole fee issue.
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MS. MERCADO: Bill, I'm sorry. On page 16,
Section (b) is deleted also.

MR. Mc¢CALPIN: Section (b) is out.

MS. MERCADO: Yeah. That’'s what I'm saying.

MR. McCALPIN: Yeah, yeah.

MS. MERCADO: You’'re asking what other
provisions --

MR. McCALPIN: Are there any other changes
that we are making to this --

MS. GLASOW: -~ 16427

MR. McCALPIN: Yeah.

MS. GLASOW: We took out all the changes that
deal with taking fees in social security cases. If we
missed any, I will get them out.

MR. McCALPIN: That’s the second sentence in
Part 1, and --

MS. MERCADO: The part of the title that says
"and fees from clients."

MS. PERLE: And Section (b) on page 16, and
that’s it.

MS. BATTLE: I seconded it, and we’re ready

for vote. Aall in favor?
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{A chorus of ayes.)

MS. BATTLE: Opposed?

{No response.)

MS. BATTLE: Abstentions?

(No response.)

MS. BATTLE: All right. The motion carries.

MR. McCALPIN: Have we acted on 16097

MS. BATTLE: Yes., We did them together. I
sald at the beginning of the discussion we would do
them together. We did 1609.

MR. McCALPIN: And the only change in 1609 is
the elimination of that last part?

MS. BATTLE: Yes, yes. That’s right. Okay.
Are there any other issues, or is there any other
business to come before this Committee at this time?

M3. WATLINGTON: Do you want a motion for
adjournment?

MS8. BATTLE: Well, before we adjourn, I'd like
to commend our staff and stakeholders for all of the
hard work, the members of the public who have commented
for enriching this whole experience of reviewing these

very critical rules.
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This has been a difficult task for this
committee and for this board, in that there are
restrictions that we are having to undertake that we
know will have some consequence in the field, and we
have tried to, in the best way that we could, remain
true to the intent of Congress and at the same time be
sensitive to implications that may come from many of
these restrictions and.rules that we must promulgate to
the field.

So we very nmuch appreciate your willingness to
participate in this process by giving us your insights
and your thoughts about it, and the stakeholders have
provided us a measurable help in this process of when
yvou’re not here allowing us to hear through them and
their representation of you of your views about this
thing, and I can’'t say enough about the professional
result that we have gotten from this process and how
much I appreciate all of you, as well as the members of
the board, committee members or not, who take their
time out to get this all done.

So I wanted to express before I entertain a

motion to adjourn.
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