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Operatfoﬁs and Requlations Committee Members Present:

Michael Wallace, Chairman

" LeAnne Bernstein

Lorain Miller

i Thomas Smegal

W. Clark Durant, III, Ex-officio

Other Board Members Present:

James Wentzel, President of the Board
Robert Valois

Pepe. Mendez

Basile Uddo

Hortencia Benavidez

Claude Swafford

: Paul Eaglin

; Others Present:

Thomas Bovard, Assistant General Counsel of Legal Service

Corporation. _ . :
Alan W. Houseman,. Center for Law & Social Policy, Attorne
for: NLABA, PAG, NOSSU & NOLSW '
Tim Baker, Board Coordinator and Assistant To General Counse
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MR. WALLACE:

~ OPERATIONS AND REGULATIONS COMMITTEE

BOARD OF DIRECTORS
LEGAL SERVICES CORPQRATION
October 10, 1985
I'd like to get- everybody's attention. I
will call the meeting to order at this
point. This 1s the meeting @ of the.
Operations and Regulations Committee, Board
of Directors of the Legal Services
Corporation, purswant to notice duly given
in the Federal Register. The first item on
our agenda today is to approve the agenda
itself. T have one change that I would like
to make in the agenda; subject .to the
Committee's agreement. I would like to go
ahead and do private attorney involvement
ahead of questioned costs. I Kknow we're
going to finish private attornéy involvement
today, we're going to do a lot of work on
guestioned costs but Mr., Mendez has asked us:
not Ep make a final decision on that,

pending his Committee meeting later in the
*

~ day that's going to look at the audit. What

LEGAL DEPOSITION SERVICE
SHEILA SANTAS CASSAVAUGH
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MS. BERNSTEIN:

MR. WALLACE:

MS. BERNSTEIN:

MR, WALLACE:

I would like to do is start with what I know .

we intend to finish and then get on with the

other items that are on the agenda. So, I
would like to take five and six and reverse
them in place of three and four unless there
is some objection to that from any member of
the Committee.

No objection.

If that suits the Committee by unanimous
consent, then we will amend the agenda and
do private attorney involvement ahead of
questioned costs. Is there any other
suggestion from the Committee with regard to
the agenda? If not then--~-Ma'am?

Let me Jjust ask this question. -~ Was it
your intention to get to the position of
making recommendations to the full Board on
lobbying.

I think it is very unlikely that we will do

so on that. We are here in New Hampshire

and we want to hear from anybody up here on -

‘lobbying that doesn't ordinarily get to our

L 4

meetings in Washington. We've got‘one set

of reg's we're going to f£inish and another
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MR.

MR.

MR.

WALLACE:

SMEGAL:

WALLACE:

Please proceed.
Page six, where there is a 1list of the
recommendations of Mr. Flowers in the first
full paragraph, maybe what he says is
correctly reported here but it certainly
would seem to be Jjust the opposite to me.
There's a recommendation that would read,
"Prohibiting program employees from lobbying
on their own time on issues of high impact
to a program."”™ It would seem to me that if
they were going to lobby on anything it
would be on matﬁers of high impact, rather
than low impact. Maybe that sentence should
read low impact.

I think that is what he said and as I
recall, what he was after was the avoidance
of conflict of interest, that people may have
First Amendment rights but they ought not to
use them on matters that are intimately
connected with their own program and their
own business. That's a questionable

assumption. I think it's the point he was
-»

~

makinq.
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MR.

MR.

MR,

MR,

MR.

SMEGAL:

WALLACE:

SMEGAL:

DAUGHERTY:

WALLACE:

So, it 1isn't a dquestion of the program's
activities, it's a question of an impact on
a program per se, I read this to...

I think...

1f you've got an | issue that's very
significant to Legal Services, that in my
view 1is a high impact issue. Now, that
isn't what's meant here or at least you're
saying that's not what he intended to.say by
his comments.

He faised in context of it wanting to have a
great deal of background and a great deal of

education on an issue as part of the program

- and it raised the question in his mind as to

whether or not one was really pursuing the
business of a Legal Services grantee that
would prohibit lobbying in the guise of
doing it on one's own time. |

I think what he was saying was that if you
want to go out and lobby.on something that
is of personal interest to you, fine. If
you want to take training and resources

R -
you've built up with federal money as a
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MR.

MR.

MR.

MR.

MR.

SMEGAL:

WALLACE:

SMEGAL:

BOVARD:

SMEGAL:

staff member, then you shouldn't use them
for presumably personal purposes. That's a
principle that is open to some dispute but I
think. that's the point he was trying to make.
I've got one other of that magnitude on page
geven, there's a statement,"Often included
with this material are retainer forms and
the information thét a cl;ent has needed
because a program ‘has not been invited to
testify." My question again is, not? Is
that really what he said.

Which paragraph, Mr. Smegal.

The bottom of page seven, just six or seven
lines there. I wonder if the word not is
necessary OL...

f...has not been invited to testify by a
state legislator...." To 1lobby or to
testify would have to come under one or two
exceptions.

You mean the other exception? They don't
fall in the other éxception so the cliept
retainer would bes necessary. On page nine,

. -
at the top of the first 1little paragraph,
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MR. WALLACE:

MR. SMEGAL:

MR. WALLACE:

MR. SMEGAL:

Representative Mothershead is described but
I .see we didn't do that on ‘the next page.
On page ten Qe've got four people listed,
none of whom I would have known who they
were had I not been there to know who they
were, |

They were all listed in the first paragrapt
on page one. I don't know why we re-
identified Mr. Mothershead on page nine, but
I do know that on page one we identified Mr.
Taylor, Ms. MacMillan, i guess Ms. O'Brien...
I would recommend that -we be consistent.
Maybe we should treat everybody the same
way. Either give them a full descriptior
where they appeared or do as we did to--

The easiest thing to do is to strike on paags
nine, where it says after Mr. Mothershead':

name, a member of the North Carolina House

‘of Representatives, because everybody 1i.

identified upfront by unanimous consent. W
will go ahead and make that strike.
You're right, Mike. That appears on pag
. - . .

-

one.
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MR.

MR,

MR,

MS.

MR,

MS.

MR.

WALLACE:

SMEGAL:

WALLACE:
BERNSTEIN:
WALLACE:

MILLER:

WALLACE:

Excuse me for my voice today, I've been
fighting a sore throat all week and I'm
afraid it’'s ﬁinning. Anything else, Mr.
Smegal?

That's all. Thank you.

Did any other members notice any
difficulties with these minutes?

I move that they be adopted with the
amendment that Mr. Smegal has suggested.

Is there a second.

I second.

Moved and seconded that minutes be adopted
as amended. Any further discussion? All in
favor say I. Opposed? Hearing no dissent
the minutes, as amended, are approved. We
will begin substantive work with privéte
attorney.involvement which is Part 1614 of
our regulations. The £first thing on our

agenda is a report from the General

Counsel's Office. Before the General

Counsel reports, I may usurp some of it's
function because 1 have been through our

regulations &nd I've been through comments

LEGAL DEPOSITION SERVICE
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on them and I would 1like to take my
prerogative as chairman to try to summarize
those c;mments with members of the Board and
m§ thoughts on them and then the General
Counsel may have some things that I have
skipped and 1I'll 1let him get on with his
report at that point. There were some
general comments that--I think, £irst of
all, let me tell you what we were trying to
do when we sent these regulations out again,
and we said so at the time. ‘These
regulations have been substantially amended
from the original draft as they presently
exist. The draft that is in force now and
has been in force since 1984, has been
substantially amended by what we now have
before us and what was republished a couple
of months agﬁ. What we stated we wanted to
do in Salt Lake City was to give people an
opportunity to comment on the changes that
we had made. We do not want to take any
great detail in revisiting matters that were

. -
in the original regulations and of these

LEGAL DEPQ_SIT!ON SERVICE
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regulations and there has been no change.

We've worked on those, we think we know

where we stand on them. Our main focus 1is
on things that we have added to this new set

of regulations to give people a chance to

-double check the work we've done, give us

some ideas we may not have thought about and
try to clarify matters. That has beenh done,
I think we've gotten some good suggestions
on the comments, there are some changes I
know I want to make along those lines. We
have, naturally, received comments asking us
to make big changes on issues that the Board
considered in 1984 and again in 1985. I'm
not interested in making those changes,
We've looked at those issues, but members of
the Committee may feel differently. There
is one general point that has been made
several times and pops up again and again in

comments. That is the extent to which these

regulations places in an adversarial

relationship with our recipients. We ought
. Ld
to be in position of helpihg our recipients

with private attorney involvement and not

LEGAL DEPOSITION SERVICE
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placing penalty on them. I believe that
that's correct, we ought to do that, we
ought to be cooperating with people. At the
same time, the function of regulations is to
say what the rules are:and what happens when

you don't comply with the rules. What the

function of our staff ought to be is to

assist people in complying with the rules.
I don't see ﬁuch point in filling up the
reguiations with a lot of language about how
we all ought to be nice people and cooperate
with each o'thet; Vit's a waste of paper and
ink. We ought to do that, if we're not

doing that somebody please tell me about

it. What the regulations ought to be and

what thes'el regulations are for, is to show
people what it is we're cooperating
towards. These are the requirements that
the Board feels the programs ought to meet
and we've stated them as clearly and as
understandably as we know how. To a certain
extent, we haven't known how to do that very
well, we've 'had some sugdestions Von thihgs

that are unclear and I think this Board is

LEGAL DEPQSITION SERVICE
SHEILA SANTAS CASSAVAUGH |
4 HAMPTON STREET
.CONCORD, NEW HAMPSHIRE 03301
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going to want to respond to those. That's
the general comment. I'm not going to
respond to evé;y single comment that we've
had but I want to walk through the_
regulations and give you an idea of what I
thought were some of the major comments. The
General Counsel may have some things to add

and other Board members may have things to

add and the public will certainly have

things to add that we ought to £focus on.

Section 1614.3 - Range of Activities - We've
received some comments with regard to our
decision to require 1local ©programs to
provide direct delivery of legal services as
part of their PAI Program. There was a
little opposition to the direct delivery
requirement, . but not much. The main
question was in interpretation of the direct
delivery requirement. Do we intend that
programs or recipients should have to do
direct delivery through outside groups.
Should they have to contracﬁ out to private

law firms, 8ubgrant the .bar associations.

LEGAL DEPOSITION SERVICE
SHEILA SANTAS CASSAVAUGH
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The answer to that is , no. I look at this
language and I have a hard time finding that

requirement in there anywhere and so I don't

_know how to change it. What I would like

our preliminary remarks to say when they are
drafted and they finally go in the Federal
Register, is that there is no intent that

direct delivery has to be done through grant

or through subgfants or contracts or what

have you. If 'you' can administer ar
organized pro Vbono plan in house, that's

fine, The lawYeré have to be ‘outside

private lawyers but if you do the

administration work inside and that's the
way you want to do it, that's fine. Therse
is no requirement here that you subgrant
this money to éomebody else. Still ir
Section 1614.3, énd this gets intc
Subsection E of that Section, we've had j:
comment asking us to clarify whether or npt
we intend for subgrants still ¢to inclee
the prior approval requirements offtfﬁgj

1627. The language that gives rise k.

LEGAL DEPOSITION SERVICE
SHEILA SANTAS CASSAVAUGH |
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.. (603) 224-2460 :



14.

s o N e W

o Qo

10
11
12
13
14
15
16
17
18
19
20
21
22

23

24

concern is at the bottom of page 68 of vyour
book and at the top of page 69, We have
told folks how to--The purpose of this
section is how to do your accounting. It
says, "You shall accurately identify and
account for  Subsection iii--Contractual
Paymenté to Individuals or Organizationsj
that do PAI". This has to do with subgrants
and we have éai;i that the audit must comply=
with part 1627 on subgrants. We have not
said that you have to comply with prior
approval of part 1627 because .there wasn't
any need to. This is about accounting, this

tell you how to do audits and we are telling

you on subgrants, d4do audits in conneactionf
with part 1627, We have not intended and we
do not intend to waive any other portions of;
part 1627, we don't say that we do and I
don't see any need to make that any mor:eEE
clear than it already is, but that seems to
be something that can be taken care of in
the preliminary remarks. If some member of

the Committee believes that we should waive

/

LEGAL DEPOSITION SERVICE
SHEILA SANTAS CASSAVAUGH
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prior approval provisions with regard to
these subgrants, we'll have a chance to talk
about that and we'll bring it to the full
Committee. I don't believe that was our
intent to this point, and I don't believe
this language says that. ‘The next major
area of concern comes in Section 1614.4, on
procedures which regquires the recipient to
develop a PAI program and to present it
every year' to 1local bar associations and
tell us what local bar associations have to
say about that. There is no intention, and
I don't wtﬁink the language should be so
construed, that you have to do a new plan
every year. What you do have to do in this
organization is to present the refunding
application every year and we are saying
that when you  present  your refunding
application, tell us of what your PAI plan
is. We certainly think that from time to
time it ought to be chécked, it ought to be
changed if n?Fessary. If you've got the

same plan as last year then it's the same

LEGAL DEPOSITION SERVICE
SHEILA SANTAS CASSAVAUGH -
4 HAMPTON STREET
CONCORD, NEW HAMPSHIRE 03301
(8031 224-2460 o
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plan as last year. Whatever the plan is,

run it out to your bar association. You may

not want to change it this year, a recipient
may not want to change it this year, but a
local bar association may have some comments
to make to suggest changes that ought to be
made. If they don't, they don't, there's
nothing to summarize. We believe the plan
ought to be in your grant application every
year and it ought to be run past the local
bars. There are certainly logistical
problems, especially in areas that have a
lof of local bar associations. We believe
that what it amounts to is sending them a
letter, sending one letter to one bar
association or thirty letters to thirty bar
associations if that is what you have, and
if you get thirty answers, summarize them.
We'd like to hear, we want local bars to be
advised of what's going on and that's all
we're requiring is that they be advised of

what's going on. I think it's a fairly
. ! L 4

simple requirement. With régard to the next

LEGAL DEPOSITION SERVICE
SHEILA SANTAS CASSAVAUGH
4 HAMPTON STREET
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Section 1614.5, we've had a lot of
complaints about the prohibition of
revolving litigation funds, that it's
confusing, and that it may prohibit us from
recovering funds that we ought to recover.
I agree, it's confusing. We sat down last
night and tried to come up with some
language which you'd 1like better and the
General Counsel's office will have it for us
a little later, that I think makes sense,
Other members of the Committee may be happy
with what we've got. I thought' those
comments were well taken and we've tried to.
do some work on cleafing up part five.
Section 161.4.6 is the waivers. There's a
couple of things ébout the waiver section
that I want to bring out, We got some
complaints from some folks that you may have

to file a waiver request every year out of

‘'self defense because you don't know how

close to 12.35% you are. My response to that
would be, yes, you may have to do that. It

. - -
is the intention of the Board and it is the

- sense of the Board as it has been the sense

LEGAL DEPOSITION SERVICE
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of previous boards that private attorney
involvement is a good thing, and that
substantial private attorney involvement is
a better thing and that 12.5% is a minimum
requirement, If you're running a piogram
that is trying to hit the minimum and not
trying to leave much leeway, then you may
have to file a_waiver requirement every year
because you're running close and we expect
you do do that, If you are a program that
agrees with the board that PAI is a good
thing and substantial PAI is a better thing,

than you're not going to be that close to

12,5, you're going to be closer to 15 or 20

and you're not going to have to worry about
the waiver'-requirement every year. What
you're shooting for is to hit the target on
the dot, then maybe you will have to file a
precautionary waiver. We'd 1like to hope
that recipients are not trying to hit the
bare minimum, they are trying to involve PAI
in their community as strongly as they
.

possibly can and we hope they'll be’

succeeding where they won't have to worry

LEGAL DEPQOSITION SERVICE
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about whether they're going to get 12.4% to
12.6% every year., If your program is that
close, get a waiver in and tell us what vyour
problem is because we have devised the
waiver system and the <failure +to comply
system so that the only thing that vyou
really get sanctions for is failing to tell
us whaf your problems aré. If you ask for a
waiver, there are. no permanent or semi-

permanent consequences, You just' have to

spend the funds next year instead of this

year. We think that is simple and if you're
that clbse to the 1line, get us a waiver
requeét and tell us what the problems are.
There were particular suggestions to new
waivers that c¢ame to us, none of which
convinced the chairman that they ought to be
done., Other members of the Committee may
have other ideas about them. One other
thing that we got from the American Bar
Agsociation, before I get on to individual
waivers, from the standing Committee on

Legal Aid "and Indigent Defense of the

' LEGAL DEPOSITION SERVICE

SHEILA SANTAS CASSAVAUGH
4 HAMPTON STREET
CONCORD, NEW HAMPSHIRE 03301
1603) 224-246Q
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American Bar Association, filed a comment

with regard to_our suggestion in Subsection

C-3, that a recipient needs to be in touch

with OFS and they were concerned that we

meant this exclusively: you ought to contact
OFS, you shouldn't contact the ABA, We
don't mean that, there's nothing in there
that says you can't contact the AB2, we
hope local recipients will contact anybody
local recipients think c¢an be of use to
them, including the ABA, The only people
we're saying you have to contact is OFS so
that we know what your problems are and what
we may be able to do to assist. On to the
individual waivers that came up. One waiver
that was suggested is that PAI, private
attorney involvement is not the most
economical and efficient means of delivery,
we should be able to get a waiver on it. We

realize that there is a substantial amount

of discretion in the hands of local boards,

but it was because for many years the local

L 4
boards and the national boards almost -

LEGAL DEPOSITION SERVICE
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uniformly did not believe that PAI was.the
moét economical and efficient means of
service, that our predecessors and ourselves
have come to the point of overruling that

judgement, saying that we  think it's

‘economical and efficient and to a certain

extent we are going to regquire that you do
it. So, it may not be the most economical
and efficient means in the opinion of local
boards, but it was bécause a substantial
proportion of the organized bar and congress

and the majority of this Board disagreed

with that judgement that was being. made at

the local level, that this regulation exists
to begin with. If local boards thought it

was most economical and efficient,

presumably we wouldn't need to do this. The

mere feeling of local boards that it is not
the most economical and efficient is not
enough for a waiver or we wouldn't be here,
This is a judgement that is overriding the
judgement of the 1local boards and it's

. » :
because of a long history of disagreement on
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the national 1level with those judgements we
have gotten here. There are circumstances
in which that Jjudgement by a 1local board
will be respected and that's set out in
waiver number six. I think the focus of
that waiver is not just to say that it's not
the most economical and efficient, but it's
not economical and efficient at all under
local «c¢ircumstances and there are other
concrete measures that can be used to show
what we're doing and what we're trying to do
that would be satisfactory to the board and
that is the ﬁeasure of your caselocad. There
was another waiver question about two-year
averaging. I don't have any problem with
that as a matter of principle, I think it's
automatically taken care of under Section
1614.7, and I'll explain why. The concern
on the waiver is that the program will start
up, it will have trouble meeting 12.5% it's
first year because of the normal lag time in

start up procedures. By the second year it

will be well over 12.5% and they will
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. average 12,5% for two vyears, This is

precisely what. automatically happens under
Section 1614.7, 1if you tell OFS vyou're
having a problem ybur first year, you submit
a waiver and you don't get the waiver, if
you getthe waiver, you get the waiver. You
don't need the two year averaging. If you
don't get it, the .worst that happens is that
you're required to make it up next year, If
you do make it up next ‘year, you've got two-
year averaging. It's built in to Section

1614.7, so I think that's a good waiver idea

‘but I think it's. already inherent in the

structure of what we have. The final
wa‘iver,‘and the one we got the most on, is a
variation ‘of‘ the waiver suggested by the
American Bar Association. If a program, if
a local program and a local bar agree on a
waiver and agree on a program, then we ought
to presume that it.'s correct and we ought to
approve it. We discussed this in Salt Lake
City and the 'language we had before us at

that time suggested that it would be okay

LEGAL DEPOSITION SERVICE
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only if it provided for substantial
involvement. _ I said that my problem with

that was getting a concrete measure of what

substantial is. We have had a second
suggestion that uses the terms of
significant and effective, I don't find

that a lot more concrete than substantial.
If somebody gives me some concrete terms,
I'1l consider this but I haven't seen it
yet, the terms that would satisfy me. A lot

of this, it seems to me, is handled under

. our Subsection 6, it doesn't mention the

local bar, you don't have to get the local
bar's approval, but if your governing body
says it's just not economical and efficient
for us to spend all the money but we are
meeting an alternative concrete standard, we
are handling -12.5% of the cases brought on
behalf of our eligible clients through PAI,
that'é a concrete standard, it's an
alternative concrete standard that we can
measure and understand. That  is

. -
gatisfactory to the chairman, if somebody

|
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else can give me another concrete standard
other than using words like substantial,
effective and significant I'd be delighted to

consider it bﬁt I haven't seen that yet.

‘The final set of comments have to do with

our f‘ailure to Comply Section, 1614.7.
There are a lot of complaints here that this
giﬁes substantiél discretion to the staff.
This was written to minimize the discretion
on the part of the staff. It was written to

be as precise as possible as to what the

staff is supposed to do. The ~ only

discretion that this section gives to the
staff is to determine whether or not under
Subsection A, whether or not a recipient
fails, without good cause, to seek the
waiver during the term of the grant. That's
really the only judgement call in here
because as a matter of mathematics on the

audit, either you meet it or you don't. If

‘you ask for a waiver, what happens to you if

you fail to meet it is you have to make up

. ) - -
that money next year. If you don't ask for a

LEGAL DEPQS!TION SERVICE
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waiver, and you don't have good cause for

asking for a waiver, then that money Iis

subtracted from vyour grant and goes  to

somebody else, under Subsection C. That is -

the only judgement call the staff makes 1is
whether or not you had good cause for not
seeking .a waiver. To me, the classic case
of judgement call of good cause, is the
problem I was discussing earlier, where you
had 12.4% and you didn't know until vyour
audit came in that you didn't have 12.5%.
That is the classic case of good cause, it
gseems to me. I coﬁld write that in here but
there ﬁay be other good <causes and I

wouldn't want to exclude those. I don't see

‘how you could get all judgement calls out of

this regulation, but this 1is the only
judgement c¢all that this regulation leaves
to the staff is whether or not you have good

cause. Otherwise it is a matter of

mathematics, either the audit shows that you

made it or it shows that you didn't. Now,

. .
there is a question that seVveral people have
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raised on Subsection C. If funds are

withheld maybe they will be made available

‘for use in the recipient's service area. We

have had comments that this would be

inefficient, . that this would cause

disruption in the local service area,
competition including 1local £irms in the
local provider, All I can say to that is I
agree with you, this was written in Detriot
at the table at the .common concurrénce of
Mrs. Bernstein, Mr. Smegal and this chairman
had better sense .than to try to stand in the
way of .that comb-ination. .I'm not going to
get beat up ori that issue. We did get those
comments and it's the position I took in

Detriot and got out voted on, so if anybody

~wants to reopen that issue, that's fine with

me. There are a couple of other things that
did not come out of the comments but I think
the .general counsel will deal with, One
question we had in Salt Lake at the board
level was-- What is a private attorney? I

. - .
have asked the counsel's office to prepare a
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definition of @private attorney's to be
considered here today and I'm sure he wily
cover that in his report. Before my voicé
fails me all together, I'm going to shut%
up. That goes over the regulations, the?
comments that we've had, the high points%
that I saw and how I would propose we would
deal with them, I've let the General
Counsel make the report and I willrask fori
general comments from the floor and I know
Mr. Houseman is here on behalf qf the

organization that he represents and he has

given us some suggestions which I believe

are in your book and some others that are
here on the table before you. After that, I
would be prepared for us to walk through
this section by section and make such
dhanges that may be hecessary this morning.
With that, I will shut up and 1let the
General Counsel proceed with his report,
Let me have you identify yourself for the
court reporteg. This is ?om Bovard who is

our Assistant General Counsel and is

LEGAL DEPOSITION SERVICE
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1 assigned to work with this Committee. We
2 appreciate. the work that you've been doing
3 on three sets of regulations with dead
4 éomputers and if you can tell where we are,
5 _ I'd appreciate it.
6 MR. BOVARD: Each of you has 1lengthy summaries of the
7 comments received in your packets there .
) You'll notice on 1614 there were thirty five
9 timely comments, all of those have been
10 | carefully considered. There's a total list
11 of forty nine and they continue to trickle
12 in, I think there may be about fifty'bne or
M? 13 o fifty.two right now. We tried to carefully
- 14 consider everything and we have summarized
15 .here not only the portions that Mike went
16 over, but the criticisms of our approach to
17 PAI in general. I would 1like to go over
18 :\ ' just a couple of provisions in addition to
19 what Mike has done. He mentioned that there
20 has been a lot of éonfusion with respect to
21 revolving litigation funds. If people would
| 22 Il look at page 71 of the Committee book, 13 of
; 93 _ the draft, the proposed change that we've
24
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worked out would read as follows, the main
change is going to be in the first
paragraph, Paragraph A, which is almost
completely rewritten, It would read, "A
revolving litigation fund system is a system
under which (that remains .the same, that
portion there) under which a recipient
systematically encourages the acceptance of
fee generating cases as defined in Section
1609.2 of these regulations, by advancing
funds to private attorneys to enable them to
pay costs, expenses or attorney fees for
representing clients."” We have keyed in the
definition of revoelving litigation funds to
our fee generating regulation to show what
we're trying to aim at here. This is sort
of a hard thing to deal with and to define.
The second paragraph, B, would read as
follows, "No funds received. from the Legal
Services Corpdration shall be used to
establish or maintain revolving 1litigation

fund systems." That reads as it is now in

. L 4
the draft with just a peridéd after the word

LEGAL DEPOSITION SERVICE
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MR.

BERNSTEIN:

BOVARD:

systems and everything else stricken.

-Perhaps the principal objection in the

comments is thgt the staff or the version
that passed the Dboard, did not allow

recipients to recover costs and expenses in

" some cases. Without the definition that we

previously put in there was feeling that
this revolving litigation fund thing might
even go after judicare programs, it might be
brocader than we had ﬁianned. We éropose
adding a new Paragraph D, which would read
as fqllows, "Nothing in this section shall
prevent a recipient from recovering from a
private attorney the amount‘advanced for any

costs, expenses, or fees, from an award to

‘the attorney for representing an eligible

client." We believe that would take care of
the objections that were raised in the
comments.

Read that again.

"Nothing in this section shall prevent a
recipient from récovering from a private

. -
attorney the amount advanced for any costs,

LEGAL DEPQSITION SERVICE
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MR. WALLACE;:

expenses, or fees, from an award to the
attorney for. representing an eligible
client."

Let me say something about the rationale
behind all of this. We got some comments
that anything that encourages fee generating
cases is already prohibited by Section 1609.
That's right, it is., Revolving litigation
funds probably would be prohibited by that
section. They have also been prohibited for
quite some time by this section, we did not
want to eliminate this section but what we
wanted to make clear is the this is the evil
that we are trying to get at, a systematic
encouragement to vioclations of 1609. There
is some evidence, an I've not réad all the
various reports that we apparently have, I
don't know if they are public or not, but
there has been some evidence that in the

past, revolving litigation funds do

. systematically encourage violations of

Section 1609.2, have existed. TIf they have

. »
existed, we don't want them to exist and
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MS. BERNSTEIN:

MR. WALLACE:

MS. BERNSTEIN:

MR. BOVARD:
MS. BERNSTEIN:

that is why this section, we  would
recommehd, would stay in but it would be
cleaned up because I think the comments were
right; It's a mess as‘it is. I think we
need to tighten up on what it is that we
really are trying to prohibit here.

Is it appropriate to ask gquestions as we go
along?

Go ahead,

My gquestion is, since ﬁhe program pays the
costs if they are going to_pursue'a case for
their clients that are in house, that are

handled by the staff in the program, why is

'iﬁ--I'mean, the payment of the costs happens

period, for the client. I'm just wondering

why we're wanting to recover back the costs

" that we already--In other words, you're

- saying that if the costs were awarded...

By a court.
By the courts that it is recovered back.

Then my next question is does that go in to

the private attorney involvement accounting

. L 4
or does this go back in to just the general--

LEGAL DEPOSITION SERVICE
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MR, BOVARD:

MR. WALLACE:

I mean, it seems to me that this just goes

back to the accounting section and I'm not

so0 sure that we've absolutely cleafed that

up. I see Fred, who deals with the whole

process of monitoring and audit, nodding,
and I'm not so sure that we've got that

cleared up as to where these costs would

go. _Would they go back in to the PAI pot,

because they are separately accounted for.
I presume they do, I'm not sure we've said
that.

We can say that. I think perhaps we ought
to understand that there apparently is at
least one case in which that's supposed to
be a ;&oblem right now. I'm not familiar
with the facts, I was just told by word of
mouth that the funds recouped are not being
used for private attorney involvement. We
night add ...

You could add another sentence at the end of

D which says,"Such recovered funds shall be

reserved for PAI use."” That may not be the

-

language.‘ Mr. Williams, you, I guess, are
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MR, WILLIAMS:

MS. BERNSTEIN:

"MR, WILLIAMS:

our new eXxpert on accounting so 'I'll ask
you., Can you come forward and introduce
ydurself for Jjust a second and respond to
Mrs. Bernstein's concern as best you can?
Would you identify yoursélf for the
committee and give us an idea of vyour
thoughts.

I'm Fred Williamé. I'm the new Director of
the Office  of Monitoring Audit and
Compliance. The new draft audit guide has a
provision- that deals with this sort of
program "income and suggests thatf' that
program income should go into Athe account
from which the expenses that generated that
income came out of and be subject to the
same restrictions as any other money going
into that account.

So you are basically saying that we don't

need to specifically address it here since

it would be covered in the general approach

to accounting.
That's the ordinary  way that  most

. -
accountants would treat income derived for a
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MS. BERNSTEIN:

MR. WALLACE:

MR, BOVARD:

particular activity. Plug the income back
into that same_activity.

Okay.

Mr. Bovard, proceed to wherever you were
headed.

Actually, I will back up. My apologies for
doing that. We discussed at the Board of
Directors meetinq whether there should be a
definition of private attorney and there was
a lot of discussion as to how to do that., I
would like to make a suggestion that would
do two things, basically it will track the
approach of the Ethics in Government Act and
my approach would use Regulation 1600.1 of
the regulations which defines a staff
attorney and we'll define private attorney
in terms of who is not a staff attorney. I
would suggest that a Paragraph C be added to
the first section--Excuse me, a Paragraph D,
be added to the first section of this, which
would read as follows, "As of January Ilst,
1986 the term private attorney as used in

. L 4 -
this part, means an attorney - who for at
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MR. BOVARD:
MR. SMEGAL:

MR. BOVARD:

MS. BERNSTEIN:

That's right. .

Why the two year limitation?

The reason for the two year is we felt that
we wanted to avoid the situation that some
people  say is occuring  where people
basically go off the staff programs and go
into the ©private attorney programs and
continue the staff program as it were, but
just receive PAI  funds. The two year
period is basically the same period.that is
used in the Ethics in Government Aét, if
somebody leaves the federél government we
place restrictions on the kinds of

occupations they can engage in. We thought

- we would track that approach with respect to

attorney's who work for Legal Services
Corporation since we are trying not to give
another option to our staff attorneys, we're
trying to bring people into the delivery of
legal services who have not beén involved

before in the delivery of legal services for
L 4 .

ﬁhe poor.

Tom, there have been situations. where

LEGAL DEPOSITION SERVICE
SHEILA SANTAS CASHSAVAUGH
4 HAMPTON STREET
CONCORD, NEW HAMPSHIRE 03301
{603) 224-2460 '



|

/“
I

..

39

= wowN

10
11
12
13
14
15
16
17
18
19
20
21
22

23

24

programs have laid off attorneys and then
contracted with them and then they are
utilizing the money that is in the contract
to pay the same attorneys for doing the same
work that they were doing before as a staff.
We haven't really expanded or utilized the
private bar in that instance and I think
there 1is a sense that we are not going
beyond the people that are already dealing
with clients and are aiready serving the
eligible clients in that geographical area.
We're not really using this as a lever to
get more involvement. The next problem is
an appearance of impropriety and that's why
the reference to the conflict section.
There 1is an appearance of impropriety of
being in a situation of having been a staff
attorney and then deriving a contract from
the program within that period for doing
essentially the same kind of work and it
tracks the two year period as kind of
uniform throughout government and I think

. . -
it's a reasonable period.

-
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MR.
MR.

MR.

MR,

MR.

MR.

MR.

HOUSEMAN:
WALLACE:

HOUSEMAN:

WALLACE

-HOUSEMAN:

WALLACE:

SMEGAL:

Are we going t¢ discuss this?

We haven't voted on any of these.

This is very new, Mike. I'm not sure you
should be doing this at this point.

Well, we will...

It's going tq raise all kinds of problems.
There's all kinds of problems with this,
people have never seen this definition
before. I've never seen it untii this day

and I really think it's'going to raise a lot

of problems.

It may, and after the Genéral Counsel is
finished, we will open fdr ‘floor comments
and go through them one by one. It's a
problem that was discussed in Salt Lake,
tﬁat‘ we needed a definition of private
attorneys aﬁd it is one that has been in the
works. It wasn't published because we
didn't have a definition in Salt Lake,
that's why we had to ask for one. Mr.
Smegal?
. .

I wasn't in Salt Lake. I think ‘that a

private attorney definition -is . fine

o
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MR. BOVARD:

MR. WALLACE:

MR. BOVARD:

MS, BERNSTEIN:

MR, BOVARD:

I want to continue this gquestioning. I

don't want to do it now, I'll do it at the

‘appropriate time but I have a lot more to

say about what I have just heard Tom read
and I'd like to have the language in front
of me to do that.

I have copies of the language that I'd like
to gi&e to everybody. We've made one change
this morning. This says C, it should be D,
but the méin change this morning is to adad
to the beginning of the language that I will
give you, and effective date.

An effective date.

An effective date to make clear that this is
not retroactive. I will read my language
out again and allow people to amend the
version that they have in front of them.
Just strike out he words "as used" in this
part and substitute for them, "As of January

lst, 1986.

I think you sﬁill need to use the words "as

used".
. L 4
The words "as used" in this part will now

3
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AUDIENCE QUESTICON:

MR. BOVARD:

MR. SMEGAL:

MR. BOVARD:

come after the words "private attorney”. So

it will read, -"As of January 1lst, 1986 the

“term private attorney as used in this

part...." and then it should read the way
that the handout that I gave you is.

Excuse me, are there handouts for the
audience,

There are a few.

~While Tom is doing that "y two things come

to my mind immediately. It seems to me we
are disenfranchising what I would consider
to be a valuable pool of resources ﬁo our
program. I don't think we should create a
class of second class citizens because you
have worked as a staff member and fou go out
into the private bar and You have some
expertise in a certain area and all of a
sudden for tﬁo years you can't wvoluntarily
use that expertise to leverage out the Legal
Service Corporation function. I am troubled
by that and I'd 1like to hear some more
comment on that.

. L 4
The Ethics in Government...

-
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MR. SMEGAL:

BERNSTEIN:

I can see the Ethics in Government problem
and I can appreciate that, but a new matter
comes 1in, a dissolution comes in a week
after somebody leaves, there is no conflict,
there's no Ethics in Government problem.
There's no reason, Tom, that they couldn't
still do that for the program if they wanted
to refer to them. It just would not count as
part of their 12.5 PAI. They could contract
with that attorney to take care of those
cases that were not not utilizing that
expertise.' It's a matter that for the
purposes of the PAI, the definition of a
private attorney, a person who is a private
attorney in the sense, meeting the two .
c¢riteria, leveraging our funds to get in new
blood, new resources for serving clients but
also obviously, if you're talking about the
isolated instances or situations in which
there is a particular expertise in the
predominant area of practice of that
attorney which includes that expertise, then

. -
I think there would be Iess of a problem
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MR.

MR.

SMEGAL:

BOVARD:

then 'getting into a situation where the

attorney is once again deriving his income,

a large proportion or substantial proportion

of his income, from the same program that he
just left. Now, a few cases or volunteering
on a judicare panel, I don't think that is
prohibitive under this.

One other comment, I don't want to prolong
this right now. I have some agreement with
what you are saying. | The other comment I
would make though is I fail to see anywhere
in any of this material tha£ we are supposed
to be reaching out only to those who have
not been involved in the program before,
where does that come from. You use that
lénguage, Tom. I wrote it down here, "who
have not been involved before."

Well, we‘vé not tried to define private
attorney before. If we are trying to bring
the private bar in, if we're using people
who have been in staff before, that is not

bringing the private bar into involvement.
L J

‘That's just continuing in a different form
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MR.

MR.

MR.

SMEGAL:

BOVARD:

SMEGAL:

of the staff attorney program.

The only comment I was going to make is,
let's assume we have somebody in an area who
has .voluntary done pro bono activities
for a number of years with the program. We
now decide in that particular area we are
going to have some voucher program or some
contract program or some other program and
now you're telling me that that individual
who has been a pro bono volunteer for ten
years is ineligible because he did not, or
she did not, fall within the definition of
someone who has not been involved before,

Did the person ‘make--The issue here is

whether that person made more than 50% of j

his or her income from that involvement and.

if it was pro bono, they didn't make any. .

income at all.

I realize there is that distinction but when 5

you made that statement, - it wasn't with

respect to whether they made 50% of their

income or not. The generality was we are

- [
trying to reach other péople who haven't

i
4
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MR.

MR.

MR.

-MR.

BOVARD:

SMEGAL:

BOVARD:

HOUSEMAN:

been involved before. Therefore,

-disenfranchising those, in my view, who have

been involved before, pro bono or otherwise
and I certainly don?t think it's legitimate.

There is no intention of saying that we
mustn't deal with people who do not make

more than 50% of their, and people who have

in the past not made more than 50% of their

income. Ten years ago they were a staff
aﬁtorney under that definition, doesn't make
anyldifference. This just sets a period. I
wanted to makéuone goint in connection with
this, the Eﬁhics in Govetnment Act périod,
was originally one year. and several years
ago it was increased to two.

June 30, 1982.

We might want to\consider the time period on
that. Maybe two years is too long, maybe it
should be longer, maybe it should be
shorter. Anyway, that's where the two
came from.

Mike, can I just ask why anybody thinks the

. -
Ethics in Government =~ Act has any
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MR. WALLACE:

MR. HOUSEMAN:

relationship whatsocever to this.

It doesn't hgve any direct relationship
because we're not, for reasons that I still
don't understand, a federal agency.

The Ethics in Government Act was designed to
prevent an employee from an agency getting
involved in a matter with which that
employee was involved at the agency and
using that employees expertise to go out
into the private world and make money.
That's not what we're talking about here.
What we're talking about here is a staff
attorney who has worked somé years in a
legal services program, who goes into
private practice, there is no conflict of
interest between the staff attorney's work
in private practice and the prior work in
the program and because of his expertise,
the program, and he is on a panel whether
it's a Jjudicare panel, whether it's~-
-whatever panel--and the program wants to
contract with him because of his expertise

. . [ 3
to handle some case, I don't understand,

LEGAL DEPOSITION SERVICE
SHEILA SANTAS CASSAVAUGH
4 HAMPTON STREET
CONCORD, NEW HAMPSHIRE 03301
1603) 224-2460




@

48.

1 e W N

o

10
11
12

13

14

15

16

17
18
19
20
21
22

23

24

MR. WALLACE:
MR. HOUSEMAN

MR. WALLACE:

that has nothing to do with the Government
in Ethics Act.~

How is that different?

The only way you are saying it is you are
saying’that there is a conflict, there's =&
conflict of interest between a staff
attorney werking in the program and ¢

private lawyer working on the outside.

It's not a conflict of interest in the sense

- that a lawyer understands it from &

professional sense, but how is it different
from--I mean, ‘as I'_have_ understood the
Ethics in Government Aét, which may not be
very carefullf, I grant, as I understood it,
one of the purposes of the Ethics ir
Government Act was to ;keep people in Ehe
Pentagon from shovelling money to thei:
retired friends at North American Rockwel:
and the purpose of this would be to keep
people and programs from shovelling money t
their retired friends who are now in privat
practicé. It may be an imaginary proble

but it may Be an imaginary problem in th

-
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MR. HOUSEMAN:

MR.

WALLACE:

Defense Department too, but Congress has
considered it very carefully and they have
decided that they think there's a conflict
of interest and they're going to stop it for
a two year period. That's what I understood
the Ethics in Government Act to be about and
I'm not sure why the principle, if it

applies to the Pentagon,‘doesn't apply to us.

It can certainly apply to the Corporation

staff, I don't have any problem with that
but I don't understand how there is any
logical relationship between a @ staff
attorney and this issue wunless you're
defining, somehow...

Doesn't a program have a natural affinity,
isn't there a reasonable fear that a
program, when deciding what private
attorneys to use, 1is going to naturally
favor people with whom it has been recently

acquainted. That is the fear that I think,

sparked the Ethics in Government act and f

what we're saying is that you have a two

. [ 4 N
year cooling off period and you want that

money to go to other people, not people who

|
{
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MR. SMEGAL:

have recently been on your payroll.  Maybe
there 1isn't é conflict of interest, but
that, I think 1is the principle that the
Ethics in Government Act is all about, that
péople who are handling federal funds don't
hand those federal funds to people who have
been recently on their staff. If it means
something else, I'm ready to be educated on
it. That's what I thought the Ethics in
Government Act was all abou_t. |

It seems to me that the discussion we are
having here is because what we are talking
about 1is too.broad to cover the situation
that I suggested, Mike, What I see or what
I would see happening is some lawyer in the
program who has become an expert in a
certain area, let me just use San Francisco
and let me Jjust use a situation they have
there. Somebody works one of the programs
and becomes an expert on Juvenile Law, and
there's a conflict paﬁel set up in a local
bar because the public defender in a
criminal situation, there's a conflicts

panel set up, we've got a lawyer out in the
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MR. WALLACE:

set up a contract program, that lawyer can
come in and hid at a lower price than any
other lawyer in_the community because of the
expertise that lawyer has, can come in and
do those cases for $50.00, the next best bid
is $150.00 and you're saying we can't use
that $50.00 bid, because this guy has been
in the program within the last two years.

Back to what Mrs. Bernstein said. We're not
saying that you can't use that $50.00 bid,
you can use that $50.00 bid, you can hire
him, you can send him the money, you can put
him to work on the problem, What you can't
do, 1is count that $50.00 toward your 12.5%
private attorney involvement. In that
sense, this is more lenient than the Ethics
in Government Act, because as I understand
it, you can't deal with your o0ld friends at
all under the Ethics in Government Act. This
permits dealing, in those circumstances, but
it just doesn't reduce the amount of funds

that have to be expended to other private

”*

-

attorneys.

LEGAL DE‘.PQ__S!TlON SERVICE
SHEILA SANTAS CASSAVAUGH
4 HAMPTON STREET
COQNCORD, NEW HAMPSHIRE 0330t
(603) 224-2460




52,

[

(- T+ TN S - Y N S T )

pd gk ek e ed
BhOWw N = O

—
wn

16
17
18
19
20
21

22

23

24

MR. SMEGAL:

MR. WALLACE:

" MR. BOVARD:

No, I understand. I agree with what you're
saying. I agree that that is the effect and
I'm just questioning whether we want that
kind of effect.

Let me let the General Counsel get on to the
other points that he's got, then we'll get
open to public comment and then we'll walk
throﬁgh these section by section.

There are two more suggestiohs that I would
make., ' The next is in the waiver provision,
the 6th waiver, page 73 of the Committee
book, page 15 of the draft. This is the
waiver that deals with situations where a
recipient governing body might determine

that it's not economical and efficient for

the recipient to use it's full 12.5% amount

of funds‘ for PAI activities. Originally,
there was rather vague language in earlier
drafts on receiving substantial
contributions from the private bar and thus
handling a large numbér of cases or using

resources efficiently and thus handling a
o :

substantial number of cases. In the last
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draft that passed the boa:d we added to each
of those provigions the requirement that the
recipient have handled 12.5% of its cases by
PAI in order to receive this waiver. That.
effectively reduced those provisions, 1 and
2 to one waiver and I would propose that we
strike the first waiver and leave in it's
place only the second one that starts, "The
recipient has been unusually efficient in the
userbf it's PAI resources and consequently
the " recipient haé handled and expects to
continue to handle at least 12.5 of it's
cases through it's PAI programs.” Now, there
is one other change that I would make in the
provision that remains. The word "its"
before "cases", I would suggest should be
stricken because technically cases that are

handled under pro bono program or by private

'attorneys or a judicare panel are not

necessarily the recipients cases, they are

cases brought on behalf of eligible

 clients. I would strike the word "its"

before "casesT™ and insert after the word
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MR. HOUSEMAN:

MR. BOVARD:

MR. HOUSEMAN:

MR. BOVARD:

"cases" the words "brought on behalf of
eligible clients”. I will read the waiver
as it would now appear again, "The recipient
has been unusually efficient in the use of
its PAI resources and consequently the
recipient has handled and —expects to
continue to handle at least 12.5% of cases
brought in behalf of eligible <c¢lients
throﬁgh its PAI programs.” Does everybody
have that language. |
What was the basis for striking Sub-
paragraph 1 again, Tom.

The. fact that with the addition of the
requirement.of handling 12,5% of its cases,
either of these would be under the other.
If you handle 12.5% of your cases through
PAI because you've been efficient or because
you've received contributions which amounts
to the same thing at least in our view, you
get your waiver,

You view this as a technical term?

It's just a technicalr term. The language

had effectivéiy collapsed” into one waiver
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MR.

MR.

MR.

MR.

MR.

WALLACE:

SMEGAL:

BOVARD:-

SMEGAL:

WALLACE:

already by the addition of that requirement
on the number of cases, So why have two
sentences when you can have one.

Strictly a change to spare some trees.

Maybe I missed part of this but there isn't
still a difference? You could be incredibly
inefficient with 5% of your cases and the:
private bar could pro bono the other 7 1/2%
and the total makes you look really
efficient. I see a difference.

Well, we've 1left the one dealing with
efficiency which is our major concern anyway
and if they get money from the private bar
and that contributes to their efficiency,
then that's fine. We certaihly don't intend
to prohibit contributions from the private
bar and other sources helping the recipient
develop an efficient program. It's qust
that we need to have that separate provision.
My point is, what difference does it make
how they got there, as 1long as they got
there.

I would think that the use of private bar to
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MR.

MR.

MR.

BOVARD:

SMEGAL:

WALLACE:

get 12.5% would be an aspect of efficiency.
You may say,. "Boy are we jerks in-house”,
but we're gbing to use the private bar to
get us 12.5% of the cases, that is a
recognition, that is an efficient'way to use
your time,

We can strike the first phrase and just say
"the recipient has handled and expects to
continue to handle at least 12.5% of cases
brought on behalf of eligible <clients
through its PAI programs", ?ut I do think
since we are supposed to encouragé the-
-Actually it's usually an effective...

Well, in my wview, the first section takes
care of Roche's problem, he's incredibly
inefficient and his bar down there is so
helpful to him that they make him look good
by taking all his cases pro bono. That's
Roche, |

I think we all know what we are trying to do
with this section and when we get down to
actual draftieg, let's see where we are. I

just wanted Tom tor introduce the question
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MR. BOVARD:

MR. WALLACE:

and thén we could, maybe in the next few
minutes, somebody will think of a beautiful
way to draft this but this is what we're
trying to do.

The final concern is the Failure to Comply
Section and the making <c¢lear that the
penalty provision end of this section is not
the equivalent of a termination of financial
assistance or denial o¢f refunding. I would
propose a new Paragraph D be added at the
end, to be read as follows, "The withholding
of funds under this- section shall not be

construed as a termination of financial

assistance under part 1606 or a denial of |

refunding under part 1625 of these

regulations." "Under 'part 1606 of these
regulations, or a denial of refunding under
part 1625 of these regulations", excuse me,

use "of these regulations" twice.

We've used language similar to this in the

questioned cost regulations that we've |

talked about before and will talk about

. L - ]
again. That goes over what the general
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MS. BERNSTEIN:

MR. WALLACE:

MS. BERNSTEIN:

Counsel and the chairman called out of these
comments. Baefore I ask comments from Mr,
Houseman and other representatives, other
people, here today, any members of the
committee that have any c¢oncerns they want
to bring up that we've not touched on so far
this morning.

I have a concern that I would like to go
back to in 1614.1. I would like to have
inserted, I don't know whether you would

want these things in the way of motions or

- if you just want to..

At this point, let's just raise the issues
and then when we have heard all of the
comments_we'll walk through them section by
section. It would be a motion at that time
but it you want to raise the issue now, that
would be appropriate.

The_purposé of the 12.5% is to involve the
private bar in the direct delivery of legal
services for clients and to the éxtent that
we are funding recipients to provide direct

delivery under 1006(a)(1)(i) of our Act, I

 LEGAL DEPOSITION SERVICE

SHEILA SANTAS CASSAVAUGH
4 HAMPTON STREET
CONCORD,; NEW HAMPSHIRE 0330t )
1603) 224-2460 ‘



A
Fom,

58.

Lot T - AT &) B S 5 T

L o

10
11
12

13

14
15
16
17
18

19

20

21
22
23

24

MR.

MSs.

WALLACE:

BERNSTEIN:

would, in order ¢to «clarify that, I would

include under, 1614.1(a)--"this part 1is

designed to ensure that recipients of Legal
Services Corporation Section 1006:(a) (1) (A)
Funds, involve private attorneys”, and then
on down, also insert Section 1006:(a) (1) &)
between LSC and annualized, so that it would
read, "At least 12.5% of the recipients LSC
1006: (a) (1) (A) annualized  basic field
aﬁard" to reemphasize the nature of the
direct delivery involvement. = In other
words, this would be a portion of whatever
funds are provided for direct delivery.

When we start walking through this that will
probably be the first issue we take up if
it's in the first ' sentence of the
regulation.‘ Any other comments.

Well, I have one comment about the two year
averaging. 1 don't have any problems with
the wording as it is there and I don't have
any problems with your analysis that it's

covered in the remedies portion. What I
-

-

would just point out as part of the-

|
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MR.

HOUSEMAN :

MR, WALLACE:

MR.

HOUSEMAN:

legislative history of this that this has

been in effect for a couple of years and

that start up has 1long since passed or
should have 1long since passed. So, the

complaint that start-up, you may not be able

-to get to 12.5%, I would think that two

years down the pike we're past the start-up.
Not if there is a new program. These are

prospective reg's. If you find a new

- program, that may not be the case. That's

what it's about.

'_Membérs of the Committee.  Any further

comments. Mr. Houseman, I will defer to you
on behalf of the organization tha£ you
represent and I'm sure you'll understand if
I listen to fou while I get another cup of
coffee. . |

Frankly, I think most of what I would say is
going to be taken up when we get to the
diséussion of the specific issues. I'm
frankly troubled by the private attorney
definition, which we Jjust heard for the
f.i'rst time and I think it's going to have

. -
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MS. BERNSTEIN:

some implications that are far beyond ;
anything we've considered. We c¢an argue
about it,fbut I really don't think it should
be put in the reg at the last moment without
-an  opportunity for programs to understand
the impact of this. This is a substantial
change, there has been no- notice to anybody
about this kind of definition, nobody was
suggesting this kind of a definition in Salt
Lake City and just as a procedural matter, I
don't think it is proper to put in a
definition which substantially alters how
everybody has been viewing this, without én
opportunity to comment by programs in the
Iprivate bar. That, it seems to me, is at
least a concern that I think we have to deal
with.

The concern that I have is that in Salt Lake
and Tom, vou're welcome to check the
transcript, but in Salt Lake it was
suggested at the very end of that meeting
that we simply define private attorney  as

. | 4
not a staff attorney. That was in the open
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MR.
MS.

MR.

MR.

MR.

. MS.

BOVARD:

BERNSTEIN:
HOUSEMAN:

WALLACE:
HOUSEMAN:

BERNSTEIN:

meeting in Salt Lake and since the question
of making a definition of staff attorney was

brought up very directly at that meeting, I

- disagree with you in terms of this being the

first time that there has been availabilityQ
Since that time, over my objection, it was
re-published for comment for anoﬁher 30 days
and the gquestion I have is, did we receive
any suggestions from the field as far as a
definition of staff attorney, Tom. -

No.

Not one suggestion came in.

But you never mention it in your preamble as
an issue, ghe preambile to the PI doesn't
mention this issue.

That is correct.

There's not notice other than what was said
and there was no assumption in Salt Lake
that we were going to, that the board was
going to, come up with a definition without
some notice.

As T understood it though, the reason, one

. -*
of the reasons you gave to me, that you felt
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MR,

MS.

MR.

WALLACE:

BERNSTEIN:
WALLACE:

that it would be, although you've told me
that you don't think it's legally required
for us to re-publish these things, that you
felt that one of the reasons that you wanted
to do this was because a definition had not

been involwved.

I think I said that in Salt Lake, I don't j

"think that worked its way into the preamble,

it should have, it didn't. I don't think
that as a technical matter.

It's not legal either?

I don't think it should be a.surprise to
énybody that when you are working on private
attorney involvement, that defining private
attorney is within potential scope ©of what's
on our minds. Anybody who was in Salt Lake,
and heard what we said, and that includes a
lot of the folks that are here today, the
Board's concern that we wanted to define
private attorney, I think, was |©pretty
clearly set forth. Now, spinning in the
Ethics in Government Act may or may not have

. »
been mentioned in Salt Lake. I don't
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MR.

HOUSEMAN:

recall. The need for a. definition of
private attorngy should noﬁ be a surprise to
anybody and the QQestion on the floor today
is whether or not this is a good.definition
of private attorney, it may not be; That's
a matter to argue. I think this definition,
some definition, needs to be given and I
think. this is a perfectly appropriate time
to do it. | '

I was making a few comments and I started by
suggesting that if you're going to adopt
that definition, which is a substantial
change, that you ought to put progfams on
noﬁice and allow some comment on the new
definitions. If what you are going to'dokis
adopt a definition that is something like
non-staff attorney, which everybody would
accept, I don't think that's a problem at
all, Most of the other issues we talked
about and will come to, when we get to the
specific amendments and I don't want to take
up anymore time at the moment. In térms_of

. ” :
general comments, the “"Beard has our
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presentation, I will want to talk a little
about the ABA!s labor when we get to that
issue and there is also some technical
amendments that I would like to talk about.
The final comment I would make is that on
the procedure, I would hope that you would
re-open this  discussion about the
requirement of sending this to every local
bar association. A number of comments on
this talked about the difficulty this is
going to pose in a number of programs., For
example, the comment by the Iowa program
talks about the fact that there ig 124
separate bar organizations operating in
Iowa, it's a statewide ©program., They
generally work with the state bar which has
a 98% participation rate, and is involved
directly in the operation of the program.
What this requirement is going to force them
to do is to send this to all of the local
bar associatidns and that kind of thing just
seeﬁs gilly t% me. To put it under 1614.4,

s

to create that kind of a problem, doesn't

e
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MR. WALLACE:

make any sense to me and I would hope you
would reconsidgr this particular requirement
and I think YOu have a number of comments
that talked about the problems it is going
to create. That's the only thing that
wasn't, it seems to me, highlighted
sufficiently in your overview of this, or
that wasn't covered in some technical
discussioné we are going to have when we get
to the actual language. Finally, there are
some problems with what-Mrs. Bernstein has
suggested and we will discuss those, I take
it, when we get there. 1In effect; this is a
back door way of getting state and national
support back in and I will address that when
I deal with it.

Before we start walking through it section
by section, let me open the floor for any
comments that the public may have on the
discussion we have had so far. I think the
kind of issues the Committee intends to
address this morning have been laid out

. . »
before you. If anyone has any comments on
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MS. BERNSTEIN:

MR. BOVARD:

MS BERNSTEIN:

those issues or any new issues that they
think we ought to be addreséing, please coime
forward and let us hear from you at this
time. Seeing no response from the floor,
let us go back to the beginning of this
regulation on page 59 of the Board book and
unless anybody else has a proposed amendment
to the first section, I believe that Mrs,
Bernstein's amendment is ready to be moved.

I would move in 1614.1, purpose; that in
what would be the third line that Sectibn
1006 (a} (1) (A) -referring to ‘oﬁr Act,
"funds", it ‘continues on, "involve
private attorneys in the delivery of legal
agsistance to eligible client, except as
provided here after recipient of Legal
Services Corporation funding shall devote an
amount equal to at least 12.5% of the
recipient™, and again insert Section
1006 (a) (1) (A) "annualized basic field award.
Do you want the word LSC in there?
fRecipients LsC 1006(a)(12(A)“ In other

words, the reference to the direct delivery
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section of our Act, in terms of our funding,
is not as Mr. Houseman calls it, a back door
way of involving state support. I am simply
trying to involve all.the programs that are
involved with direct delivery of legal
services, into leveraging activities by the
private bar. If they were receiving
1006(a) (1) (A) funds, then they would devote
a 12,5% of whatever the amount of those
funds that they-are bidding, to privéte'bar
involvement. If they receive 50% of their
grant undef-this Section, then-it séems to
me that it is. reasonéble to ask them to
involve ﬁo the extent 12.5% of that -50% of
their grant toward = private  attorney
involvement. Otherwise, you see what we're
doing? We're setting up a system whereby
we've got programs that do something other
than direct delivery, are completely
exempted from.what we think is a requirement
and for the whole ©purpose of private
attorney involvement because they happen tc

. . L4 -
be getting some other funds and because they
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may be designated as a state support
recipient or gomething. If they are giving
direct delivery to clients it seems to me
that they need, we need, to include them.
The question that had come up before was
whether or not this was not permissable
considering the riders that had been on our
appropriation, in terms of the application
of the 12.5% to state and national support.
I think that the clarifying by relating it
to our Act, to the direct delivery, helps to
alleviate that problem. Obviousiy we are in
a situation in which we are trying to get as
much involvement in delivery of services
from the private bar as possible and I don't
think- that we should set up different
classes of recipients in terms of whether or
not we're going ¢to try to get that
involvement. That's the reason for it.
It's not back door, 1it's straight forward.
I make that motion that we make the
insertion of that reference to the Act, to

. | 4
make clear what our purpose is here,
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MR, WALLACE:

MS. MILLER:

MR, WALLACE:

The chairman of the Committee will continue

- to preside at_ this point. The last time

anything concerning state and national
support centers was before usg, I was
informed that I had conflict of interest on
the subject and I presume I still do. I
will not do anything-by preside on this., I

will not vote on it. Mrs. Bernstein's

motion is to insert Section 1006(a) (1) (A) at

two pertinent points in the regulation that
she has identified. - Is there a second to

that motion.

I second the motiqn.

Motion is made and séconded. Is there
discussion of the members of the Committee
on the subject? Mr. Smegal? By the way, for
the benefit of the reporter and everybody

elsé, I want to take a mid-morning break

~about ten o'clock or soon thereafter. We

started a little after eight and that would
be a fair time to give everybody a break.
Anyway, Mr. Smegal,':you were recqgnized

. - -
before the tape clicked.
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MR, SMEGAL:

MR. WALLACE:

MR. BOVARD:

MS., BERNSTEIN:

MR, WALLACE:

MR. SMEGAL:

Thank you, Mike. Is there a definition
section somewhere where the term,
"annualized basic field award" is defined.

I was told at somé point that that had a
specific meaning when we passed this the
first time. I can't tell you that I remember
what it is.

I was told that T need to look into this. I
was told that without Ms, Bernstein's
addition it would apply only to local
programs and not to state and national
support programs. So the issue is straight
forward.

Straight forward.

S0 that language is still controlling no
matter what you put in front of LSC or
before it.

I don't understand why the addition of the
1006(a) (1) (A), in front of "annualized basic
field awards" would change it because I was
told and it is my wunderstanding that
annualized basic field awards are received,

. | 4
not by state and national support programs
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MR.

MS.

MR.

MR.

. MS.

MR.

MS.

MR,

MS.

WALLACE:

BERNSTEIN:

WALLACE:

BOVARD:

BERNSTEIN:
BOVARD:

BERNSTEIN:

WALLACE:

BERNSTEIN:

but solely by the local programs.

So, this amendTent....

Maybe we need to take out the recipient's
LSC...

Basic field is what ybu want to téke out.
Excuse me, I'm not voting and I had better
not advise.

Referring to local grants‘to local programs
not to state.and national support programs.
To do what you want to do... |

You would take out the basic fields as well.
Correct. |

I ghess maybe I don't know whether I should
accept that as a suggestion or as a friendly
amendment. Then, if that's acceptable to
the .second, then that's the intent and if
this is something that needs to be, in order
to reach the goal. - As I had ﬁnderstood the
annualized Dbasic field, it referred to
direct delivefy recipients.

So, what is it that you...

So it would include the insert but take out

"basic £ield.™ s ' -
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MR.
Ms.
MR,

MR.

MR.

MR,

MS.

MR.
MR,
MR,

MS.

WALLACE:
MILLER:
WALLACE:

HOUSEMAN:

WALLACE:

SMEGAL:

BERNSTEIN:

HOUSEMAN:
WALLACE:
SMEGAL:

BERNSTEIN:

Is that acceptgble to the second.

Yes, -

That is the amendment on the table,

Well, then we are into the issue of state
and national support.

I think we are squarely into it which is why
all I'm doing is presiding. Do we have any
further comments on Mrs. Bernstein's
recommendation.

Well, I would say if that's what her
recommendation is it is entirely
inconsistent with ﬁhe underlined section and
changes entirely the underlined section, in
my view and therefore it may be out of order
under the set of rules that we may be
operating under.

It was originally in the draft that was
published that it applied to national and
state support, Tom.

No, not the one that was republished.

Not the one that was republished 30 days ago.

That's the one we're dealing with.
L 4

But the comments that we received on the
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MR.

MR.
MR.

MR.

DURANT:

WALLACE:
DURANT:

WALLACE ;

first time related to the issue of state and
national suppdgt, so 1it'’s been in on the
requlation that we're dealing with.

What was the éhange that was made, Michael
that was made in the original publication
and the one 30 days ago and why was...

Well..

As far as this issue is concerned.

As far as this 1issue was concerned, our
original regulation, and you've got my book,
the one that is in effect right now and

remains in effect until we adopt something

“else is in 1614 and the language of 1614, if

I can find it, is right here. "At least
12.5% of the recipients annualized basic
field award shall be used.” I don't know
what that language means either because
we're just about to take it out if the
amendment passes. I think what is currently
in the books, Section 1614--Is there another
Section? It has been my understanding from
the beginning that current language applies

. -
to state and national support centers. What
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MR. BOVARD:

MR.
MR.

MR.

MS.

MR.

DURANT:
BOVARD:

HOUSEMAN:

BERNSTEIN:

HOUSEMAN:

we did was to take it out and the..

There's a deleted paragraph on top of page
61, at the top of page 3 of the Board Book,
we find, "stricken effective January 1I1st,
1985, national and state support grant
awards shall apply to percentage requirement
to that portion of their program related to
any direct activities in behalf of eligible

clients.

Why was that stricken?

That . has been stricken ever since I came on
board.

The Committee struck that earlier on a vote
that it should not apply to state and
national support for a variety of reasons.
One of the main reasons was that there was
currently a rider on our appropriations.

That wasn't the only reason. There were
policy reasons which I quess we're going to
get into. I didn't expect to. It was taken
out and this was an issue that was ;aised
and at Salt Lake we passed taking it out and

-*
we assumed it was taken out. It's been in

o
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MR.

MR.

MR,

WALLACE:

SMEGAL:

WALLACE:

SABLE:

effect but because of the affirmative rider

- it's not been_in effect this year or last

year.

One of the first policy decisions we made
was not to try to enforce this because we
were losing lawsuits on the subject.

Also, there was a 1lot of adverse comment
fhat we had at that point from the first
publication.

Excuse me, Mr, Sable has been trying ¢to

speak. Let me recognize him.

- My name is Robert Sable and I'm the Director

of the National Consumer Law Center which is
a national support center which would be
affected by Ms. Bernstein's amendment.
Pirst of all, let me state that I think it
is most untoward that this amendment should
be considered at this time. It was
considered ©previously, the national and
state support was rejected and eliminated
from the regulation. As a result, it was
out understanding thfough the republication

. L 4
that this issue was at rest. Therefore,
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MR. DURANT:

MR,

SABLE:

none of my colleagues in the national_é
support centers, nor I presume none of the
state support centers, commented on the
issue because we agreed with it and
therefore I would sort of ©protest on
procedural grounds that this be taken out at
this time. I would 1like, if I could, to
address briefly, and I'm obviously
unprepared, the substance, Mr, Durant, I
think this procedure is a serious business.
I'm not denying that.

We provide a combination of support and
direct service. The line between support
and direct service is at best, a very, very
complex one. If our underlving assumption
is that most of what we do is the provision
of legal services, but that may or may not
be the case as this board fihally decides to
define it. Let me try to explain the

problem from my point of view. It's quite

-1likely, for instance, that we might, at the

beginning, attempt to devote most of our
L 4

services to whatever these éefinitions would
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be considered support. We then get a
telephone call;from a local program, as we
just did, saying that a number of poor and
elderly people in Virginia are in danger of
losing their homes because of an
unscrupulous second mortgage company which
has taken mortgages from them and has now
filed bankruptcy so that the possibility of
a counter claim has become  immensely
complicated and is weli beyond, I wouldn't
say it's beyond their capacity, but they
desperately need some help and they would
like us to come in as co-counsel. First of
all, I hope that we would have the good
sense to shift an enormous amount of
resources into this co-counsel effort.
Therefore, it's élﬁosf impossible for us to
plan at the beginning of the year, at the
middle of the year or at the end of the
year, how our resources are going to relate
between the éupport of legal services and
the direct provision"of legal services.

. » -
Secondly, as a practical matter, we cannot
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run in the traditional sense that there has

been discussed here, a private attorﬁey
involvement program, As this board knows,
we are anxious to and do provide significant
support to private attorneys through our
manuals, through training, through answers
to service requests and so forth. I have no
way in Boston, to arrangé for Nebraska
attorneys to work on Nebraska cases with
which I'm involved, nor Virginia attorneys
to work on Virginia cases, nor even Boston
attorneys to work on Boston cases. There's
a whole arrangement within Boston. So then,
I don't have any way, as the manager of a
national program, even though I am involved
in direct provision of 1legal services, to
arrange a formal privatg attorney
involvement program as is contemplated by
this regulation. It was my understanding
that = all these issues were discussed
previously and it was decided that just as a
practical matter it didn't make any sense.

»

Clearly, we should be required to, and do,
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MR. WALLACE:

MR. RODGERS:

provide support to the private bar arbund
the country. . We welcome that opportuniﬁy
and seek opportunities to expand it. But to
involve us in the provision of direct legal
services to private attorneys, simply
doesn't make any sense because of the type
of institution. I ﬁould venture to say that
similar issues exist for state support.

Thank you, Mr. Sable. Could you identify
yourself. |

Yes, my name is Allan Rodgers, I'm the

Executivé Director. of the Massachusetts Bar

Reform Institute, which is a state support
center. I just want to echo Bob Sable's
remarks that the same considerations apply
to state support. It is almost
unmanageable, I think, to try to run a
private attorney involvement program on the
side of getting private attorneys to do work
to represent clients. There is the other
side which is the support for private
attorneys, which we do a lot of, but even

-

that depends entirely upon }equests‘fbr help

FEAR §

O
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MR. WALLACE:

MS.

BERNSTEIN:

to come in so it is very, very difficult in

most programs .to be able to plan this, to
really know what you're going to do and what
you're going to end uﬁ with at the beginnihg
of the vyear. I think it really is
impractical. We will do as much as we can,
we do a great deal with the private bar and
we have documented that for the Corporation
and for other purposes. I think it is
unmanageable to apply this requirement in

the way that this suggests. Thank you.

Thank you, Mr. Rodgers. Mrs. Bernstein, it .

is your motion.

There are two things that I want ¢to
address. First I want to address the
procedural, the complaints about the
prodedure. Tom, correct me if I'm wrong but
this whole question of discussing these regs
began with the republication of the current
regulation in which we published, as part of
that regulation, 1614.2{B), which included
the guestion .pf applying it to paft two,

State and National Support. That question
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was, 1indeed, dealt with at an earlier
meeting and myhconvigtion that we should nét
create two different classes of deliverers
was overruled or I lost in terms of the
vote, The republication of this, though,
did not completely hegate the fact that that
was ~an issue when we began this entire
regulation changing process. When we
republished it and asked. for additional
comment, that doesn't negate the earlier
comments that we received and 1I _presume
everybody had an opportunity at the earlier
time to comment on that Section. As I
remember, we got séverai comments on that
section which is why I lost the vote. Now,
therefore, procedurally, I think any time we
are in a situation of republishing anything
£hat had been discussed or was intrinsic in
the consideration of the regulation, is
proper. It's an ongoing process. I don't
know . about the other Board members but I've
had my share of mail wanting us to go to a

-

guideline rather than mandating  ;hé 12.5%
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minimum and we solved that ‘issue and it
didn't stop the mail. I think that all of
theée things,has long as it's republished,
we're dealing with the regulation and you

correct me if I'm wrong, but as I understand

" it, that includes regulatory process. As

long as we've got it open it's open. The

second thing that I want to address is the

issue of whether or not this is
impracticable let me give you a
hypothetical. If a program is receiving

funds as a state support center, but as a
practical matter they are expending half of

their grant funds on direct delivery to

clients, we are saying, "Well, you don'tl
have to do what all of the other loéalf
programs are doing in terms of involving thes
private bar."™ That seems to me genuinely!
unfair to the local programs. That we are
giving out to a state support program that
may indeed, be dealing with as many clients

on a one to one basis as the local program

is. I objéﬁt from the -"standpoint that I
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think if we're adopting this, and our

-purpose, and this is the reason I made the

amendment in the purpose section, 1if our
purpose in this is to leverage and involve
private attorneys then I think it has to be
unrelated to whether or not they also get
some other kind of training grant or support
center dgrant or whatever, If they are
indeed, delivéring legal services directly
to clients, then I think that they come
under the system. The individual that says
it is impracticai because at the first of
the year éhey may not be able to decide what
their 12.5% is going to be, well, they look
back at the last yearé_ activities and Vif
they 1last year they have indeed, expended
30% of their grant award in delivering of
services directly to clients, and I would
presume they would keep records as to what
they did during the 1last year, then the
allocation of the 12.5% of that 30% is an
éétimate. Now, as this has, as I understand

- -» .
it, with the reg this is a prospective
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MR. SABLE:

application, so to address Mr. Houseman's
concern earlier, this would to some exteht
be a start-up to them and if they can't
reach the 12,.5% this first year, then this
is a situation in which they also have a

remedy included. My basic concern is that

we have got to be encouraging across the

board and we can't say to one program, "You
don't have to try, or we are automatically
going to exclude you from the requirement
involving the private bar.™ I commend any
programs in the state and national support
programs that already have been and it may
be that if the state and national support
center doesn't do any direct delivery, at
which point they are not in this category.
This is the concern that I have.

1 wonder if I could respond to some of Ms,
Bernstein's points. First of all, as to the
procedure, I am not certain, as a techincal
matter of administrative procedure law, what.
the result would be to a challenge of that.

. = - _
That is not exactly the point I was making.

LEGAL DEPQ_S::ITION SERVICE
SHEILA SANTAS CASSAVAUGH
4 HAMPTON STREET
CONCORD. NEW HAMPSHIRE 0330
{603) 224-2460




86.

- W

v o

10
11
12
13
14
15
16
17
18
19
20
21

22

23

24

S T« A @

The point I was making is one of fundaméntal
fairness whid§ is that we were 1led to
believe that this matter had been 1laid to
rest and now with no warning, it has come
forward. Secondly, Ms. Bernstein states
that this is unfair to local programs. I am
unaware of a single local program which has
expressed any concern about the unfairness

of this procedure being applied to  us.

~ Third, I think Ms. Bernstein is under a

fundamental misconception about the nature

of national 'énd' state support which may
perhapé éxplain her concerns and perhaps, if
I could clarify that, it might put the Board
more at ease in continqing this exemption.
When a national support or a state support
center provides direct delivery of legal
services, nearly every instance we are not
running a little legal aid program on the
side. . It isn't that we have a support

ptogram here and then we take a bunch of

clients over here and this is somehow a sort

of way around it and therefore it's really
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no different than anybody else's program and .

ought to be subject to the same thing. In
our mind, what we are doing is providing
support. Sometimes that support is mosﬁ
appropriate in a way that is unrelated to
any particular client and S0 we write a
manual or we put on a training program.
Other times, the best type of support we can
give to a local program is to go in with
that local program an help them directly in
the case, help them directly with the
client. If you ask the Virginia program
what we were doing when we came in and co-
counseled the case, they wouldn't say we are
providing direct delivery of legal services
to Virginia clients, they would say we are
supporting. We run a support program. That
support runs a variety of things. It is
therefore fundamentally different than a
field program which 1is taking in basic
cases. That accounts for why we should be
different in terms of this requirement and

it also explains why the requirement is
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SHEILA SANTAS CASSAVAUGH
4 HAMPTON STREET
CONCORD, NEW HAMPSHIRE ©0330I
(603) 224-2460




88.

L B - B B L

Lo B # 4]

10
11
12
13
14
15
16
17
18
19

20

- 21

22

- 23

24

MR.
MR,
MS.

MR.

BERNSTEIN:
SABLE:
BERNSTEIN:

SABLE:

imﬁractical to apply to us. We are not
running a seéarate legal services progfam
and a separate support program. Our support
consists in part,' of delivery of 1legal
services in conjunction with and in
partnership with, £field programs.. The
number of cases that we take, at least I am

not certain about state support, but the

number of cases that the national support

center folks take, without the involvement
of a local program, is miniscule or zero.
In myrown program's case, it is zero,lI have
heard'of the occasional case and typically
that's a case in which the national program
got involved in a case and then for some
reason the local program sort of lucked out
and left them hanging with the case. We are
not running a separate. provision of 1legal
services program. -

Are you funded under 1006(a) (1) (A)?

Yes. : -

But you're saying you don't provide.

. - .
No, I am saying that the definition of

. LEGAL DEPOSITION SERVICE
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provision, for the statute, and the
practical definition in terms of PAI
delivery, is a quite different thing. When
I go in, sign my name on the pleading along

with the Virginia program, clearly I aﬁ
involved in the provision of legal services
in some sense in that I am a lawyer and a
member of the bar and I'm responsible for
that client every bit as much as that local
Virginia attorney. That is one sense of
direct delivery of legal services. If you
ask why was my program set up or how doces
the Virginia program deal, what is going on
here, what is going on here is I am
supporting the Virginia program, helping
them do a better job and a more efficient
job for their client. I submit to you that
100% of my pfogram's activities and 99% of
all of the support activities in this
country, £fit into exactly that picture.
That is, whether technically, under <this
statute or under some local bar rules, we

. L -
are providing support or we are involved in
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MS.

MR. .

BERNSTEIN:

SABLE:

the direct delivery of legal services. As a
functional mafter, what we are doing is we
are providing support and our different ways
of providing support. . |

It just seems to me that under the Act, that
support would £fall under, would properly
fall under 1006(a) (1) (B).

I am not expert on the difference between
1006(a) (1) and (3). I would venture to say,
though, that under the Act, it would be very
difficult for you to say that I am not, in
some technical 'sehée,' under the Aﬁt. I
think we just have to see that words are
used in different ways and in different
contexts.r Under the Act, when I am ¢o-

counsel in a Virginia court room, I am

- clearly providing the delivery of legal

services or the delivery' of legal services
has no meaning in that sense., But, in terms
of why am I there? What am I doing in terms
of moving forward the purposes of the Legal
Services Corporation? I am providing suppoft

-

to a local Virginia prograh. Now, the judge
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MS. BERNSTEIN:

is not goiﬁg to not hold me in contempt
because I said, "Your honor, I'm only a
support lawyer.," Obviously, I am a lawyer
providing services. In terms of this Act
and in terms of the purpose of this
regulation, I am there in a support capacity.
I understand what you are savying. I am
simply saying that if support centers and, I
frankly think that the' import of what I'm
requesting by the amendment would go more

directly to sgtate support centers, but I am

concerned that on one hand, an entity that

receives services to deliver services,' you !
know, to qualified programs providing legal |
assistance to eligible clients. That is

what 1006(a) (1)) (A) says. Then the other
section would include such things as :
research,. and that - includes research

undertaken to represent an eligible client,
training and technical assistance and a
clearinghouse of information which is all
the Support kind of activity. I understand

. - . )
that if you are a co=-counsel, that throws

C:}
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MR. SABLE:

you into 1006(a) (1) (A), for that portion of
the time. 1I'm simply saying if it turns out
that your particular center, and I know that
your center, as we talked yesterday, doeén’t
do this much of it, but if a pérticular
center that is providing a support, is doing
a lot of that, then they ought to come under
the same regulation.

I guess I 'just' couldn't disagree with you
more. We are funded under both one anc
three. I think | partly out of the
corporations intelligent recognition that
this is a very complex and blurred 1line
between the two. What I would reiterate t«
you is that any program, any national o1

state program which performs a significant

~portion of what we would agree would b

1006(a) (1) functions, is not performing the:
out of it's own - docket, it is performin
them in support of other programs. If it i
going to have that PAI involvement, am
going to go out to Nebraska and line up

. » '
local Nebraska counsel? BAm I going to go t

- LEGAL DEPOSITION SERVICE
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MR.

MR.

WALLACE:

SMEGAL:

Virginia or is Allan Rodgérs in
Massachusetts,_ in Boston, going to interrupt
Meg Connally's program and have his own
little piece of the action? 1Is he going to
go out to Springfield when he helps the
Springfield people with the case? I think
you've got to look at the function which is
a support function, Whether as a technical
matter it is defined as delivery of 1legal
services or not.

Let me recognize Mr. Smegal who has had his
hand up.

I started about a half an hour ago to
suggest that there was a procedural problem
here and I don't know, Mr. Wallace, whether
you are following Robert's or Sturgess or |
Durant or Wallace but, procedurally I don't

think this can go on. We discussed this ;
matter, as LeeAnne has indicated, she
brought this motion to us a number of months
ago, she lost, and now she is bringing it

back and you just can't do that proce:
| 4

under whatever rules you are going to follow.
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MR, WALLACE:

Procedurally, let me state where the chair
thinks we are_ as a matter of administrative
law and as a matter of procedure. The
existing -regulation', - which is still  ir
force, applies to state and national support
centers. 'I'he proposal which is before this
Committee, is the proposal which was printec
in the Federal Register in August. That
proposal proposes to stop applying the
regulai:ions to state: and national support
centers. It would repeél the exitinc
1614.2(b). Mrs. .Bernstein is proposing not
to follow the proposal. Not to follow what
was put in the Federal Register but to apply
it to national and state support centers. I
believe, as a matter of administrative law
it is property before us. We are here
working on a ‘new document, I don't know of

any reason it's not a motion to reconside

- something that was done on the old documen

that we took care of in Salt Lake City.
think, as a matter of law, it 1is proper

. -
before us. That would be” the ruling of th

' LEGAL DEPOSITION SERVICE
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MR. SMEGAL:

MR. WALLACE:

MR, SMEGAL:

MS. BERNSTEIN:

MR. WALLACE:

chair that it is not out of order. That is
a ruling that. can be appealed from and that
would certainly be appropriate under
anybody's rules, As to whether you think
it's a good proposal or a bad proposal, what
you think of the procedure may influence how
you vote, I think properly, this motion may

be considered. I think it is in order, that

would be the ruling of the chair which is

subject to appeal.

. Mr. Wallace, I think what is before us is a

proposed rule, not something that existed in

1982 or something you and I may agree is

still in effect. There is an act in effect.
That's right.
There are some regulations in effect and

there are some rules in effect. What this

body is deliberating is a proposal that has

been published in the Federal Register and

'

3
4

that part of it is not before us because

this Board has already voted on that.

; just the Committee.
-

Not the Board

As I say, I have stated if this whole thing ;
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MR. DURANT:

MR. SABLE:

goes down the pipes, 1f we get here tomorrow
and vote not tg adopt what is in the Federal
Register, then state and national support
centers will continue to be covered as they
presently are by the e%isting regulations.
It is my ruling that because of that, it méy'
be hyper-technical, but I think that's the
law. I think it's properly before us and

that's my‘ruling. I may be wrong. Subject

_ to appeal and I'll be’ happy to entertain

such a motion to appeal my decision. I

" think the motion is in order.

I'm not necessarily appealing you, Mr.
Wallace. Itd like' to as Mr. Smegal a
question, if I might. ﬂr. Smegal, why do
you say that from a procedural standpoint,
that if Mr. Wallacé is correct, and I think
he is correct that it has been a part of the
regulations, why do you feel that this is,..'
Because there was a Board or Committee or
whoever passed the regulation, wvoted to
exclude the national and staté support

centers after® some significant discussion.

L
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MR.

MR,
MR.

WALLACE:

SMEGAL:

WALLACE:

Therefore, 1in our minds, the issue was at
rest. We have obviously much to say as you
can gather on this issue and we have said
it. I don't purport to give all the reasons
that exist why this would be inappropriate.

Let me suggest here, The chair has made
it's ruling, not as fairness or anything
else, but as a matter of procedure. Unless
that is going to be appezled by somebody,
let's take whatever comments we have
remaining substantively on this motion, and
then let's vote on it. 1Is there an appeal?
Are there further comments on the substance
of the motion that any members of the

Committee or the Board want to make.

" I'm going to appeal from your ruling.

You will appeal from nmy ruling. I don't
think that requires a second. The chair has
ruled that Mrs. Bernstein's motion is 1in
order, Mr. Smegal has appealed from it, I
don't know whether that's debatable or not,
I don't think it is. I think everybody has

. - - :
heard the debate already. The gquestion

o
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MS.

MR.

MRS. BERNSTEIN:

MR.
MR:
MR.

MR.

MILLER:

WALLACE:

WALLACE:
DURANT:
WALLACE:

SMEGATL:

before the Committee is whether or not to
sustain the chair's ruling that Mrs,
Bernstein's motion is in order. A yes vote
on the motion sustains the chair, I think
that's the way it works. A vyes vote
sustains the chair and permits the Committee

to vote later on Mrs Bernstein's metion. A

‘'no vote overrules the chair, takes Mrs.

Bernstein's motion off the table, says we
will not vote on it and we move on to
something else. The 'question for the
Committee is whether to sustain the chair's
decision that the motion is in order. We
will take a roll call on that motion, on
whether or not to sustain the chair. Mrs.
Miller, how do you vote?

Yes.

Mrs. Bernstein, how do you vote?

Yes.

Mr. Durant?

Yes.

Mr. Smegal?

No.
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MR. WALLACE:

MR.

HOUSEMAN:

The chair is sustained, the motion is on the

“table. Are there any further substantive--

The motion is not tabled, it is bhefore the
Committee. Are thére any nore - substantive
comments to be made on the motioh? Any
final remarks from the floor and then we
will vote.

I think there's some = very practical
problems, manj of which Bob has alluded to,
Por example, state and national support is
co-counsel with the program and it's going

to be very " hard to refer to private

'attorneys in a number of cases that have the

kind of expertise the 'state and national

support centers have in order to develop

‘that 'specialized expertise for the local

program, That's the whole theory of state

and national support. ‘I think ‘as a
practical matter, as well as  the whole
theory behind the expertise that is

developed in state and national support,

imposing this undercuts that and is going to

make it virtually impractical and impossible

. CONCORD NEW HAMPSHIRE 03301
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-MS. BERNSTEIN:

to do it.

I think that'swcovered in the waiver section
because it says that a waiver can be granted
if there is an unavailability of gqualified
private attorneyé, the attempt to carry out
a PAI program would be futile. Or that it
is going to be extremely difficult because
of the circumstances to do that. I'm not
trying to impdse anything that is impossible
here. I'm trying to put programs that are,
in fact, delivering some support but also
are doing direct delivery requireménts, as I
say, I think it applies more to state
support, Bob, than it really does to
national support. I think the incidents of
your taking a case directly from a client or
your being the sole counsel on a case, is
much less in a national support situation.
I don't think it's fair to have a dual
system and not make ‘a requirement when
your purpose is to leverage private
attorneys. According to the impossibilitf

Question, 1 %now currently that state and

LEGAL DEPOSITION SERVICE
SHEILA SANTAS CASSAVAUGH .
4 HAMPTON STREET :
CONCORD, NEW HAMPSHIRE 03301
1603) 224-2460




101.

S G e WwN

O

10

- 11
12

13
14
15
16
17
18
19
20
21

. 22

23

24

MR.

MR.

SABLE:

MR. WALLACE:

SABLE:

" national support centers have, in the past,

contracted with private attorneys to take a
specialized  case in certain instances
because it is the most efficient way to do
that. I'm simply saying I want to ‘encourage
them and you said, "Well, are we supposed to
get a private attorney out in Nebraska? If
that would be an efficient way to handle it,
yes. You don't simply relate to your staff
in terms of having to provide everything and
you utilize privéte attorneys to the extent
that you can. I think that the waiver
sections handle these problems.

If T could..

Very briefly, and then usually the proponent
gets the last word. Mr. Sable, I'll let you
make a response briefly and then let's get
on with it. |

First of all, the fact that the waiver is
there, my point is that the waiver should be
applied as a matter of policy across the
board. Obviously, I gquite agree with Ms.

- -
Bernstein, we do not want a dual system
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MR. WALLACE:

MR.

SMEGAL:

where one set of rules apply to one people
and one set of rules apply to the other. We

would not want national and state support to

be able to hide under that label and provide

the services that local programs provide but
not subject to the restrictions., However,
that is not the practical situation and that
is not the way the program funétions. There
is not a dual system, there is a single
éection in which the national and state
people are providing support to local
programsg. Some of that support is
technically the provision of Legal Services
but it is not in the practical sense of that
word carrying on a separate - legal
services function directly with clients.
Therefore, it 'is very impractical and I
would urge the Committee to reject Mrs,
Bernstein's proposal.

Thank you, Mr. Sable. Are there further
comments from the Committee.

I want to make sure that I understand what's

happening here, Mr. Wallace. Am I correct

LEGAL DEPOSITION SERVICE
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MR,

MR,

MR,

MR,

- MR,

MR,

WALLACE:

SMEGAL:

WALLACE:

SMEGAL:

WALLACE:

SMEGAL:

first that the struck over items were

deleted from the recommended final rule that

was published in the Federal Register and

that 1614.1(b) was not in what was published
in the Federal Registet. |

Was not published in August or September or
whenever we published. |

So whatever we published does not have 2(b),
huh. | |

What we published does not apply to state
and national support centers. -What is
presently the law does apply to national and
state support centers.

You keep going back to that., I want to know
what was published, Mr, Wallace.

What was published_does not apply to state
and national support centers. That is a
fact.

I would 1like a c¢lear statement from the
proponent as to what affect these amendments
will have and more particularly, is the
affect of the amendment to bring back in

1614.2(b), precisely as it was worded and

'LEGAL DEFPOSITION SERVICE
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MS.

MR.

MS.

MR.

MS.

MR,

MR.

MR.

BERNSTEIN:

WALLACE:

BERNSTEIN:

WALLACE: .

BERNSTEIN:

SMEGAL:

WALLACE:

SMEGAL:

gtricken in the proposed regs,
The other th{gg I think, Tom, is unless you
misspoke Jjust now, you may be under the |
misconception when these were published
again, they weren't published as final, as
proposed final They were simply publishedi
again as proposed.

As a new proposal.

Over my objeétion, Mike started the whole
process over again.

The Board started the whole process again at é

‘the chairman's recommendation.

We are in thé process of creating a reg that
would change what is in effect. I am simply
saying we should keep it in effect.

What I want to understand ié what we
published for consideration at this time, or
at some time, and 1t turns out it*s this
time, is a set of proposed regulations that
do not include 1614.2(b). |

That is correct.

And now we are at a point where we can make

. L 4
these final and now we ~ have resurrected

LEGAL DEPQSITION SERVICE

SHEILA SANTAS CASSAVAUGH
4 HAMPTON STREET
CONCORD., NEW HAMPSHIRE Q3301
(603) 224-2460



Q A

105.

1 & e W W

oo @

10

11

12

13
14
15
16
17

18

19
20
21

22

23

24

MR.

MR.

MR.

MR.

MR.

- MR.

MR.

MR,

WALLACE:

SMEGAL:
WALLACE:
SMEGAL:
DURANT:
WALLACE :

DURANT:

WALLACE:

1614.2(b); is that correct?

If the motion passes, that is the effect.
As Mrs. Bernstein acclaims her motion, that
is what this vote would do.

And you ruled, Mr, Wallace, that that was
appropriate for this Committee to do.

I so ruled and the Committee sustained my
ruling. |

Now I underéténd.

Call the question.

The question is called and at this point...
Just so I understand the question, we  are

voting on Mrs. Bernstein's amendment to add..

I will state the amendment. On page 59 of

the Board book, in Section 1614.1(a) on
line 3, insert before the word “funds";
Section 1006(a)({1l) (A) and on line 10, insert
between the words "LSC" and V“annualized",
Section 1006(a) (1) (A) and strike the words

"basic field". That is the motion before

the committee and Mrs. Bernstein has

explained it as keeping Section 1614.2(b),

which is in? the existing regulation and

" LEGAL DEPOSITION SERVICE
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MS.

MR.

MRS. BERNSTEIN

MR.
MR.
MR.
MR.

MR.

MILLER:

WALLACE:

WALLACE:

DURANT:

WALLACE:

SMEGAL:

WALLACE:

BREAKR

MEETING RECONVENES

MR.

WALLACE:

applying this to state and national support
centers and that's the motion before us.
The chair has restated the motion, the
Committee is prepared to vote. Mrs. Miller,
how do you wvote?

Aye,

Mrs. Bernstein?

Aye.

Mr Durant?

No.

Mr. Smegal?

No.

The motion fails on a tie vote. The chair,

as previously announced, has a conflict and
abstains. The next time the chair has a
conflict, he's going to leave the room. At
this point, we will take our ten minute
break which will probably extend to fifteen

as they usually do.

We have just completed one amendment, one

motion with .fegard to I6l14.1, before
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1 _ ~this section previously discussed by the
2 staff, are there any other amendments to
3 Section ' 1614,1 that any member of the
4 Cdmmittee wishes to propose? Hearing none,
5 I will ask Mr. Bovard to read the proposed
6 1614.1(b) as we have been redrafting it over
7 lunch., Over the break. Speaking of lunch,
8 I have been‘ asked to announce that the
9 dining room of this establishment is
10 | | apparently not open to the general public.
11 ‘ The Committee is going to take a break at
12 5 . 12:00 and we are going to go upstairs and
{:Ei- 13 | apparently we have had lunch arranged for
14 | _ us. We will come back here at 1:00 and try
15 o to start up. I apologize to any members of
16 || _ . the general public who are going to have a
17 hard time grabbing much lunch. We've got a
18 -1lot of work and I don’t see how we can take
19 more than an hour break at lunch time and get
20 : things done tdday. That's the status of
21 where we are and that's the chairman’'s
22 | intentibn as to schedule. Having said that,
23 | : )
24
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MR.

BOVARD:

Mr. Bovard, will you read the language that
we've been working on.

Before I read it, people will note that the
first section of this is identical with the
previous version except certain language is
stricken, so I'1 staft reading the
additional sentences. Paragraph D, "As of
January 1st, 1986 the term private attorney,

as used in this part, means an attorney who

"is not a staff attorney as defined in

Section 1600.1 of these Regulations." Now
the new sentence, "In c¢ircumstances where

the expenditure of funds with respect to a

private attorney, would violate the

provisions of the Ethics in Government Act,
18USC-Section 207, Corporation or a federal
agency, such funds may not be counted as
part of the expenditure required by
Subsection A of this Secticen. I'1l read
that sentence again. "In circumstances where
the expenditure of funds with respect to a
private attorney, would violate the

. »
provisions of the Ethics in Government Act,
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MR, WALLACE:

MS. BERNSTEIN:

MR, WALLACE:

18USC-Section 207; Corporation or a federal
agencyy, such _funds- may not be counted as

part of the expenditure required by

Subsection A of this Section.”

Having . read that, the. chair can apparently
move and second things in this Committee and
the chair would move the adoption of that
amendment as read. Is there a second to it?
I'1ll second iﬁ.l |

Let me'étate the chair's intention here and

‘the purpose for drafting it this way. The

Ethics in  ~ Government Act is "« fairly

complicated, I beiieve as a matter of
principle it ought to apply to us. As I
stated a little while ago, I don't know why
we're not a federal agency, we are involved

in the expenditure of taxpayer funds and

~anything that involves the expehditure of

taxpayer funds, it seems to me, ought to be
done in accordance with the general

principles applicable to the expenditure of

“taxpayer funds. What we are saying here, we

are not simpfy picking out the two year
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provision of the Ethics in Government Act,
which is what the original proposal did. We

are simply saying that the Ethics in

Government Act applies to wus for this.

purpose, and this purpose only. As an

accounting measure to determine whether

funds given to a particular lawyer shall be

counted toward PAI. There are plenty of
circumstances, we've heard them discussed
and I'm sure they are true, where the best
thing you can do for your client is to give

it to somebody who has been a staff attorney

within the last two years. You c¢an do
that. This amendment, as written, as
proposed, does not prohibit that. If

sending the money to that attorney would

violate the Ethics in Government Act, if we
were a federal agency, then even though you
can hire that attorney, you can spend that
money, what  you can't do in those
circumstances is count it toward your

12.5%. It's not a blanket two year

prohibition, we are taking the Ethics in.
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Government Act and putting it into the regs
for accounting; purposes. Not to prohibit
you using that lawyer but to prohibit you
using those funds as part of your 12.5%,
Now, I'mi no expert on the Ethics in

Government Act. As a matter of principle I

~think the Ethics in Government Act ought to

apply to us, the Hatch Act ought to apply to
us, every act I can think of that regulates

federal employees ought to apply to us. The

burden of persuading me to the contrary

rests on folks who would not have it apply
to  us. ‘That is my proposal but I am
prepared to be persuaded that it shouldn't
apply to us today, or before tomorrow
morning when we recommend this to thé
Board. I simply am proposing this as a
principle, it ought to apply to us, we say
it does apply to us, but £for accounting
purposes only. You can still do it, you can
still hire that lawyer, but if it would
violate the Ethics in Government Act, you

just can't count it towards your 12.5%. 1In
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MR. SMEGAL:

circumstances where there aren't any other
private attorneys you can use, and
circumstances where you have trouble meeting
your 12.5%, I would think that would be one
of the things that c¢ould be taken care of
under the waiver provision. You come to us
and say you're using private attorneys but
you're usging former staff attorneys because
that's all we can get, then that ought to be
a good case to come under one of the waiver
provisions, it seems to me. That's the
chair's reason for doing this this way, the
chair is prepared to be persuaded to the
contrary by any comments you folks may
have. Before I open it up to folks who may
want to persuade me to the contrary, let me
ask members of the Committee if they've got
any comments or duestions on the motion at
thig point.

I would only say it certainly takes care of
the concern I had expressed earlier on just,
hearing it read, I may think differently

. [ - .
tomorrow, but at the moment I am favorable
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MR. HOUSEMAN:

know you have some concerns and I'm happy to
entertain them‘ft this point.

Well, first I think there's a number of
people here that can talk very practically
about what this may mean if what it means is
similar tor what was said previously. The
problem that I think any of us have in
commenting is, none of us have this in front
of .us and hone of us have read the
interpretations, I had no idea what the
breadth of it is and I haven't looked into
it. I never heard about this before and
nobody else in the room has. The problem in
trying to intelligently comment, and I think
the problem you face,‘frankly, is you don't
have any idea what the impact of what yoﬁ
just did is. It's not clear to me by a very
guick reading, what it restricts and what it
doesn't restrict. There are opinions on
this issue, there aré‘cases on this issue.

I have not looked at any of these, I dare say

you haven't 1looked at any of these,
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MR. WALLACE:

MR, HOUSEMAN:

MR. WALLACE:

and I don't think we know what we're
doing. It strikes me as crazy to try to put
it into a regulatory language at the last
minute, in an effort to deal with what may
be a problem in something that we don't know
what we're talking about. That's really
where we are, You said it yourself, I don't
know what's in there, nobody else is going
to be able to talk about it intelligently
and it makes no sense to me. On the basis
of Jjust common sense, I would urge you td
pull it back." |

Here's my.. |

If we want to go down this route, go through
this process, you ¢an make another
publication of another amendment later on.
We can go through the process on that and we
can go through the process on this issue
once we've all had a chance to think clearly
about it and understand what's going on.
We're not going to be able to do that
between now and tomorrow morning.

. [ J ) . _
Let me state why I think we do have a
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MR. HOUSEMAN:

MR. WALLACE:

problem and again, thefe are good things
about c¢oming ge New Hampshire and there are
bad things about coming to New Hampshire.
The bad'thing is we can't bring all of 6ur

staff with us, the people who have been

. working on this regulation on the staff

level, tell me that the monitoring people
inform them that this is a serious problem
and has‘been in several circumstanées where
you have people who have been staff
attorneys and they stop being staff
attorneys and all of a sudden become
cdntract attorneys and you've got the same

people doing the same work except all

"they've changed is their office address and

their accountihg practices. That's not what
we're trying to do with PAI. I don't think
anybody would say that's what we ought to be
trying to do with PAI and if that's a
serious problem} we ought to address it.
Let's address that problem, Mike, Let's
address that problem directly.

Thiz is, I grant, a quick “and dirty way.of

addressing it, but we are adopting something
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that has been carefully considered over and
over again by the congress and applies to
everybody in the government but us. Of
course, we're not from the government, they
keep telling us. We are spending taxpayer
funds and I think we ought to spend taxpaver
funds according to the Act. I think we do
have a real problem, we are adopting
something that has a whole history behind it
and my view, at this point, is to go ahead
and do this, because it is October and we
have to have, if any restrictions are going
to be placed on people, they need to be in
the regs by the end of the year. I will
commit to you and anybody else, that between
now and January 1lst when this goes into
effect, if there are awful ramifications of
this thing, what we will | do 1is to
immediately publish something, consider it
as soon as possible and take it out. This
is the problem of having to have regulations

in place before the grant year starts and I

. . -
think at this point in the year if we want
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MR.

HOUSEMAN:

to deal with this problem, we have to deal
with it the phest way we can, subject to
undealing with it later. I think the best
way we can deal with it is to take something
that has been used everywhere else in the
government that has a.whole history behind
it., 1It's nét perfect, but it's October and
if we're going to do this,' I think wé had
better do it ﬁow. This is the best thing I
know to do.

I know, first of all, fine, it is October.
That isn't my problem and it's not vyour
problem in. oné sense. In another sense it
is. I think there is a problem administra-
tive law wise. If you attempt to impose a

congressional statute that congress has not

imposed, without an opportunity for comment

and understanding what it is you're doing,
and the implications of that, without &an
opportunity for notice and comment. I think

there is an administrative law problem on

- that, in fact, there is a series of cases

that say you can't put in something entirely
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MR. WALLACE:

MR. HOUSEMAN:

MR. WALLACE:

MS. BERNSTEIN:

new, which 1is what this is, into the

process, So, there is a process problem. We

are prepared to try. We don't know what

this means. We are prepared under the

assumption that what it means is something

like what was said earlier, ¢to ¢try to
address the policies on this and we'll do
it. I just think it makes no sense to go
down - this routé. Regardless of October, it
seems to me the more sensible approach is
to pass the reg without this in here, 1let's
work on a definition, as soon as we get a
definition, let's put it in.

As soon as we get a definition...

And it will be in effect--Probably the only

affect you have by not having it in is going
te be around the right to terminate a
program and we're not talking about that

here.

Ms. Bernstein, go ahead.

As I understand it there have been questions

in the ©past about <changes in grant

conditions that would take: place after the
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MR.

HOUSEMAN:

beginning of the grant year, and there were -
allegations thég because a regulation was
passed after a grant was'issued, that that
was changing the terms and conditions of the
grant. Maybe I've got a faulty memory on
this, but I thought this waé an allegétion
that had been made. |

Let me just be clear so we understand what
we're saying hére. We might as well act

with some clarity. There were two problems

that are raised by ‘this issue. The first

was  the so called affi;mative rider which

'said that vyou 'canft chénge the terms and

conditions of gfanﬁs. We may have an
affirmative rider on thg appropriations,
it's very unlikely f£from what we know, but
who knows? We are going to have an
affirmative rider on it. Now, if there was

an affirmative rider, yes, but I think that

the chances are probably dim. Secondly, the

only other place that this becomes a problem
is in your definition in 1606 of termin-

ation. In other words, “for all other
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MR.

MR,

MR.

MR.

MR.

MR.

WALLACE:

HOUSEMAN:

WALLACE:

HOUSEMAN:

WALLACE:

HOUSEMAN:

purposes, unless you're going to terminate a
program for a grant condition that wasn't in
effect, for all other purposes a reg that
becomes affected 1is affected respectively
and ffom the time that the reg becomes
passed.

So, what you're saying on 1606.3(a) of the
regs, is that the only time having it into
effect at the first of the year comes in, is
when you want to terminate and that this
thing, if it were adopted, in February then
for the fest of 1986, we could question the
costs. Of course if questioned costs turn
out to bé termination that's a problem, too.

If it does.

If it does. The main thing we can't do is -

terminate somebody for doing Kkinds of
problems that monitoring tells us are going
on. If we want to terminate somebody, we've
got to do it by 1986.

On this issue.

I understand <+that. If we want to do

. [
anything else..

-

No, no, no., You wouldn't be terminating

LEGAL DEPOSITION SERVICE
SHEILA SANTAS CASSAVAUGH
4 HAMPTON STREET
CONCORD, NEW HAMPSHIRE 03301
(603) 224-2460




121.

Pk

b b
N = O

13
14
15
16
17

18

19

20
21

22

- 23

24

(V- T RS I - AU 1 B - S *S B A=

MR.

MR.
MR.
MR.

MR.

MR.

MR.

MR.

MR.

MR- ’

MR.

WALLACE:

HOUSEMAN:
WALLACE:

HOUSEMAN:

'WALLACE:

SMEGAL:

WALLACE:
BOVARD:
SMEGAL:
WALLACE:

HOUSEMAN:

them anyway, you'd be terminating them the

year after.

‘I understand. We can't terminate them in

. '86., If we wanted to terminate them in '87,

we couldn't do it on this issue unless it
were as of 1/1/86.

You couldn't do it during '86.

You couldn't do it during '86.

You could deny'the refunding to them.

You c¢ould deny the refunding even if it
wasn't in place until February. I
understand whét we're going at here. |
Wha£ else you coula‘do is 1614.7 or whatever
forﬁ it ends up having.

Assuming..

Unless it's construed as a termination,
You've got D in there, though.

Not yet. One thing at a time here,

Finally, what I would say is you keep

talking about--I understand--I've heard it

‘privately and now I've heard it publiecly. I

‘haven't heard one specific fact of what this

. L 4
"abuse" is. There may be abuses, you're
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MR. WALLACE:

legislating without having any presentation
from staff that tells you anything about
what the abuses are, we don't know what they
are and we can't address the problem,. If
the problem is an abuse, 1let's  understand
what the problem is and address it as
opposed to trying to do this. That's what my
suggestion would be. Nobody here wants to
create --We want to make sure that the funds
that go to PAI go to bonafide private
attorneys who are out there practicing law.
We want to make sure, I assume, that we‘
leverage those funds effectively. And we
want to make sure, I assume, that we give
the client the  best possible
representation. I suggest to you that 1if
you adopt this definition as I understand it
from what is said, and I've read the thing
quickly and I don't think it applies. But,
I don'£ think you know that.

You understand what problem we think we
have, I understand that we haven't got the

. . [ J
monitoring people up here. !

LEGAL DEFPOSITION SERVICE
SHEILA SANTAS CASSAVAUGH
4 HAMPTON STREET
CONCORD, NEW HAMPSHIRE 03301
(603) 224-2460



123.

@

L T = AU ¥ | B

v

10
11
12

13

14
15
16
17
18
19
20
21
22
23

24

MR. HOUSEMAN:.

WALLACE:

I don't know what problem you think you
have. _‘_‘

The problem we think we have is this. The
problem is you've got local recipients who,
when told they had to spend money on private
attorney involvement, took staff attorneys,
sent them out into private practice and sent

the private attorney involvement money to

them. Now, monitoring people have told us

‘that that sort of think has happened in a

couple of places, it doesn't involve the
private bar, you've got the same people
doing the same | thing, they've changed

tacts. The monitoring people have told us

that is a problem, if it exists, it is a

problem and I want to deal with it.  If
you've got, and we've got nobody here to-

give evidence on it because we're away from

 Washington. On hypotheticals if it is a

problem, and if we ought to deal with it,
have you got some language other than this
that you could propose that would deal with

" g’ ' - -
1t¢ : ) 4
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MR. HOUSEMAN:

MR. WALLACE:

~3 [+ (41 £ = w LAV

SMEGAL:

I think so, let me, give me five minutes to
go try to construct something and hear some
testimony of some people on what the
practical consequences of what we think tha£
is,

By unanimous consent, we will table this
amendment probably until after lunch. It's
now after 1ll:00, we'll come back to it after
lunch and we'll see 1if there is some
alternative language. I say to everybody
here that I am prepared to be persuaded on
this problem. I think there probably is a
problem and I Ehink it's one we ought to
deal with and this is the best way to come
up to deal with it under the circumstances.
By unanimous consent we are going to table
the motion and come back to it after lunch.
Any other amendments that anybody wants to
propose to 1614,1? Are there any amendments
that " any members of the Committee wish to
proposé to 1614.27?

It seems to me that you need just a little

grammatical change in Subsection 4 of B,

" LEGAL DEPOSITION SERVICE
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MR.

MR.

MR.

MR.

MR.

MR.

WALLACE:

SMEGAL

WALLACE:

SMEGAL:

'WALLACE:

HOUSEMAN:

1614.2, right.
.Right. -
{a) (B} (4) it reads, " The joint PAI venture
must provide opportunity--". An
opportunity? The opportunity? ~ Some

opportunity? Something in front of it.

- You c¢an say it without any article at all

but if you want to say either an or the...
An. |
Okay. By unanimous consent, we just put an

in between provide and opportunity. Does

anybody have any more substantive concerns

 with regard to 1614.22

One of the comments that have made a point
that I have made in the past, or several of
the comments, we're talking in very
practical situations and I guess my question
is, because we hadn't had commehts on this
section before, whether | you want to
reconsider the adjacent issue. That would
mean if you don't, yoﬁ don't. The comment
was, there were several comments from

L 4

étograms in adjacent areas that said it
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MR. WALLACE:

would be very efficient for us to be able to
work together. with a plan, with another
recipient, where  the total amount of
combining the two grants, the total amount‘:.
provided in the plan will be 12.5%, of both
of the granﬁs, so a total of 12.5%. We're
getting the same amount but maybe one grant
will have 10% and another grant will have

more, just because that's the most efficient

way to do that in adjacent service areas.

Nobody is talking about not each recipient
having the major contribution, I want to
make that Cclear. It's a bonafide
relationship. You have adjacent service
areas and under this you couldn't do that,
which you can do with a Jjoint venture and
that's the issue. Several of the comments
raised that and pointed out why that would
make sense. There was a comment from George
on it, there was a comment from Iowa on it,
I don't have them all here, but there was a
couple on it that talked about that.

L4 “
My recollection is we debated this
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MR, HOUSEMAN:

MS. BERNSTEIN:

particular, I think we had a Committee vote,
on this partiqglar issue.

You did, it's just that it’s come up with
some people making some practical comments,
that's all I'm saying. |

I was Jjust going to suggest, and I still
think that that kind of thing can be covered

in the waiver sgection in terms of the income

‘averaging that we’re talking about, For

instance, if programs that were adjacent had

‘a combined effort and one of them one year

had a 10% effort and the other had a 15%
effort, and the following year it was
reversed. I mean, if we're not talking
about major changes or major differences,
one program doiﬁg 20% and the other program
doing - 5% in terms of the total, I still
think that this is .covered in the other
areas. Frankly, I think it is ‘more
important to emphasize the purpose of the
reg in terms of involving every program to

12.5%. As I see 1it, the bigger problem

. -
~area, which is covered "in the reg, is
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MR. HOUSEMAN:

MR WALLACE:

coterminous, when vyou've got overlapping,

that's a req{ problem. I think that

adjacent, I don't think that just because

this particular geographical areas touch
each other, you should, again, set up a

different system for them than you would for

others that might have one county.

No, no. It is an area where, the language

was carefully drawn, so it was an area where

you had bar associations and you have an

area where service areas are within--Say,

one bar association has two service areas

and you work out an arrangement and just

accounting wise and mechanically wise it may
make much more sense, it's going to fall in
different. That's all, the comments point
out how practical situations would be
affected by going back to the version that
we had before the Committee vote.

This 1is something that we debated in
Detriot. Ms. Bernstein stated her reasons
why she sgupported it in Detroit and anyr

members of the Committee at this point who

7
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wish tb propose any amendments to thi:
section may. Hearing no amendments offerec
by the Cornmi-t:tee, apparently the Committec
adheres to the position it took in Detroit.
Any further discussion o0f Section 1614.2.
Let's go on to 1614.3. Are there any
proposed amendments from any member of the
Committee would have to make to 1614.3. As
you'll | reca'll ny opening remarks, §
discussed a couple of concerns raised by the
comments. I think those should be dealt
with in the preamble when this is finally
published.'- I don't see any real need- tc¢
change the language here, but other member:

of the Committee very well may. The £floo

is open for amendments on 1614.3, Hearinc

_none, let us move on to 1l614.4, which has t

'do with procedure. That is the one that Mr

Houseman mentioned to us before about th
pra;:tical problem of sending this to al
your bar associations.  Before I ask th
Committee whether there are any amendment

‘on this subj&ct, it is one that Mr. Housema
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MR.

HOUSEMAN: -

didn't address in any detail before. Let me
give you the opportunity to do that now and
to cover the concerns that have been raised
and the comments about sending this plan to
the bar associations.

There is no question, and I don't think any
program is opposed to a requirement in some
form that they must share their annual plans
with relevant bar associations in their
service area. What this does is says you
must present it to all local bar
associations within the recipients service
area. It makes it a  mechanistic,
bureaucratic requirement that vyou must do
this. Even if, as example, in Iowa, vou

have 124 separate local bar associations. I

don't think anybody is opposed to a

requirement that the major bar associations

with whom you work, with whom you worked out
your PAI plans with, ought to be involved in
that process. What this does is  goes
obstensively beyond that process. In Iowé

they have wotked out the their PAI plan.
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MR,

WALLACE:

that bar association has worked with local
bar associat%gns to develop that plan and
with representatives. I don't see why you
would want to force them to go through this
hurdle when what they.ought to be doing is
sending it to the Iowa bar and sitting down
and working it out. If the Iowa Bar, which
is an independent, strong bar, has
problems,they;ll tell them. As opposed to,
we have to send it to all 124 bars and that
is what this does. Now, it may be a way of
dealing with this was to say to present it
to--I would prefer to get rid of the thing
entirely, but there may be some language
changes ‘'we could make .that would address
this concern.

Let me say my thoughts on the subject., One
of them is procedural and one of them is
more substantive. My concern is not just
that it be presented to the major bars with
whom you work, they obviously know about it
already, these things aren't composed in a

vacuum. My concern is that other bars with
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whom you haven't necessarily worked, be at
least advised of it. The Iowa bar may very
well have been in close touch with the folks:
in Sioux City and everybody in Sioux Ciéyg
may be happy witﬁ this thing, but out of an‘i
abundance the Legal Services Corporation?
hasn't necessarily been in touch with them,E
we don't know whether their views have been
fully considered by the Iowa bar or whetherf
they haven't. So, what we are requiring is
that you spend 22¢ for a stamp and send it
to Sioux City and see if they've got
anything'they want to say about it, Send it

too 123 other places in Iowa. I mean,

you've got copying expenses and you've got;
22¢ a stamp, but it's a plan that's going to;
be proposed every year, it's going to be on
the funding application and we're talking
about copying expenses and postage
expenses. It may be that you'll get a great
idea from Sioux City that didn't get to yon
or filter up through the Iowa bar. I Jjust

. 4 -
don't see it as that great a burden. The

(;j‘
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MR. BOVARD:

MR. WALLACE:

practical effect may be that you never get
any response . ftom 123 of the bar
associations, but you might. I think it's
worth the postage to find out. Mr. Bovard.

I just wanted to <clarify the Committee's
intention on one other thing. There were a
‘large number of comments on what would be
done if a plan were changed in mid year for

gsome reason. It's my understanding that

~that would not necessitate this kind of

communication, that all. that is being asked
is to almost sort of just a pro form of
sending of the ©plans to every Dbar

association in the case service area and

- that it's no further that but that that is

the requirement,

When you put your plan together for vyour
refunding application, what you have to do
once a year is send it out to people and see
what they think of it. I don't think
there's anything in here that should be
interpreted as requiring general approval. of

. - -
mid year changes. This is a once a year
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MR. BOVARD:

MR. WALLACE:

MR, BOVARD:

MR. WALLACE:

check of what we are up to.

There was an impression in the field that
people had to go and meet with all of these
associations and do a 1lot of stuff 1like
that. All we're doing is we're talking
about mailing and notifying. Proof that the
mail went out, receipts or something.

So, maybe it's hot a 22¢ stamp, maybe it's
certified mail. Frankly, I don't care about
that. If somebody tells me I sent this to
124 bar associations and unless I've got
reason to disbelieve it, I'm 4going to
believe that.

There was, by the way, one comment that said
that we should not take the word of local
programs that this was done. That we should
have - OFS contact all the local bar
associations.

I saw that and wondered who that was. I do
not want to put that burden on our staff
unless, somebody--Again, if somebody tells
me, "I sent it out to every local bar, and I

. L 4
didn't get any comment on it.," as far as I
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MS.

MR. HOUSEMAN:

MR. BOVARD:

- MR, WALLACE:

BERNSTEIN:

am concerned, I'm going to drop it there,
I'm going tq; say, "Thank you for going
through the motions.” You might Thear
something, you never know when you're going
to get a good idea. |

Cah some of this discussion and agreement,
and we all agree, be reflected in the
supplementary information?

That's why i.;.

Okay. That's the objective, If you want to

-call a convention of every bar association

in Iowa and.sit down and work it out, great,
the more input the better. We're not
requiring it. We are ijust saying to tell
people what you're doing and tell us what
they have to say about it. Any amendments
that anybody on the Board, in the light of

that discussion, or in light of anything

else, wants to offer to Section 1614.4?

I just have one small question on that. It

says, " ...and shall document that each year
it's proposed annual plan has been

presented..” *  And you'te saying their
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MR.

MS..

MR,

MR.

MR,

MS.

WALLACE:

BERNSTEIN:

HOUSEMAN:

BOVARD:

WALLACE:

BERNSTEIN:

MR. HOUSEMAN:

statement that we sent it on X date, that
you would consider documentation.

I'd forgotten the word document was there.

It just seems to me that if you are goiﬁg to

leave the word dJdocument in there, and I
really think to some extent it is...

Document can mean that you can have a copy
of a letter, |
"This proposed annual plan was sent to the
following bar associations..." Then you
have, "return receipts showing that it was
sent to eachesss”

But I wasn't going to require, I mean, the
way I said it, is that I wasn't going to
require return receipts. I still feel this
way and I...

If you feel strongly, I mean, there are
other ways of checking but it's not, it just
seems to me that again, when you're doing
requlations you try to make them clear as
far as what 1is going to be required anq
that's the only reason I asked.

. L 4
The requirement is document. It seems you
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MR.

MS.

MR.

MR.

MR.

MR.

WALLACE:

BERNSTEIN:

WALLACE:

SCUDDER:

WALLACE:

SCUDDER:

can document that by having carbons of the
letters, I mean-Xeroxes 0f the letters.

I think that will do it. These programs are

- going to be monitored and bar associations

are going to be talked to and if somebody
says "I never heard of the PAI requirement.”,
that bears some looking into. Unless a
problem rears it's head I don't see any
reason to be worried.

That's fine, I Just wénted to clarify it

because YOu had said nothing and wé didn't

" mention the document.

Yes, sir. You have a comment.

Yes, my name is Steve Scudder, I'm the
Director of the. New Hampshire Pro Bono.
Referral System. |

Come on up because I think the microphone
won't pick you up back there.

The one question I would ask of the
Committee is that New Hampshire is a unified

bar, as I understand it there are 31 other

~unified bar associations around the United

L J

~

States and in that situation isn't it

implicit that if the New Hampshire State Bar
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MR.

MR.

WALLACE:

SCUDDER:

Association approves our pro bono plan, or
our private attorney involvement, that that
then we wouldn't need the approval of the
local bar association.

It isn't to me and that's what I was just
saying about Iowa. It may very well be that
the iowa Bar represents the folks in Sioux
City but I think it's worth a stamp to send
it out to ali the c¢ounty bar associations
to make sure the unified bar is doing its
job right. We've got a unified bar in
Mississippi and they and I don't always see
eye to eye on things, As long as all we're
talking about is putting a 1letter in the
mail, I don't consider that to be a
tremendous problem. I don't know how many
counties you've got in New Hampshire, but ;
what I intend to do-is not Jjust the state.:
office deal with this, but that everybody

get a copy of it and say, "Have you got any

- ideas that we ought to consider?’

I would suggest to you however, that at

least in New ﬁémpshire where the unified bar

LEGAL DEPOSITION SERVICE
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MR, WALLACE:

MR, SCUDDER:

MR. WALLACE: -

is 8o very active and so concerned and

supportive of the Legal Services projects

-

that we do have here, that the issue is one

" that the local bar associations isn't very

concerned about and won;t have comments on.
Then they don't.

Then the local bar associations, for Athe
most part, meet maybe once a year and don't
address substahtive issues at all rather get
together so that they can have some
socializing and be together once in a while.
Then you won't get any response, it may not -
do any gocod. I don't see how it does any
harm. If I thoughﬁ that--I certainly don't
intend to requiré major conventions of every
county bar president in New Hampshire to go

over this thing line by line. You ought to

send it out to them and see if they've got

any comments. If unified bar is doing a
good job, you won't-get any comments other
than, "We're doing a good job." That's
find, that's what we like to hear. That's _

all that's involved here. - Thank you, sir.
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MR. SMEGAL:
MR, WALLACE:

MR, SMEGAL:

MR, WALLACE:

MR, SMEGAL:

MR. WALLACE
MR. SMEGAL:

We aré on, at this point, 1614.5.

Excuse me, Mike.

Yes, sir.

If the chair would indulge me I wéuld liké

to go back to 1614.3, I don't think as fast

as the rest of you. If I may, you can rule

me out of order if you like. Let me just

tell you what I would like to have you all

consider. In that Section B, it seems to me

that we've got a horse mixed with three

rabbits. Subsection 1 calls for the joint

venture plan'to be approved by the Office of

Field Services and it seems to me that the

next three Subsections are c¢riteria by which

the OFS, in reviewing such a joint venture

plan, should determine whether it's going to

approve it or not.

You're on .2, Mr. Smegal. That's 1614.2.

I'm way back, I'm so far behind you I am two

gections back. I'm on page 61.

Page 61 of the Board book.

Mike, I'm glad you're quicker at picking
.

-

things up. In any event, it seems to me

i
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MR, WALLACE:

MR.

SMEGAL:

~that maybe what would be helpful, and I was

listening ‘as .the comments were made and I
read the material. If we were to move
Subsection I of 1614.2(b), up into the
introductory clause 5efore the c¢olon and
then set forth 2,3 and 4 as Subsections 1, 2
and 3, either criteria of which the Office
of Field Services would make their
determination of approval, I th‘in.k we have
accomplished what we want to accomplish and

done what would relieve the concern that Mr.

'Houseman, has been expressing on behalf of

some others. Now, having said that I have

some language, but I hesitate to go ahead

~with the language unless. you're going to

rule me in order to continue.

No, I've got no intentions of ruling it out

of order. 1If you want to propose language,

i understand what you're trying to do.

I'm saying that the joint venture plan must

be approved by the Offiée of Field Services,

is the overwhelming aspect of this. Unless
. ‘

they get approval,'nothing‘élée is going to

LEGAL DEPOSITION SERVICE
SHEILA SANTAS CASSAVAUGH :
" 4 HAMPTON STREET
CONCORD. NEW HAMPSHIRE 03301
(603} 224-2460 '



142.

it

0 oo -1 & (9 B A W 3=

e el e
N = O

13
14
15
16
17

.18

19
20
21

22

23

24

MR.

MR.

WALLACE:

SMEGAL:

happen. There should be enough in that plan
in order for the Office of Field Services to
approve it and the things that should be in
that plan that should be clearly set forth
are the fact that 2,3 and 4 are going to
happen.

Let's hear your language because I
understand what vyou're trying to do and I
don't have any conceptual problem with that,.
The introductory portion of B which comes
down to "Delivery of 1legal services to
eligible clients, subject to..." At that
point I would introduce the language,
"Subject to approval by the Office of Field |
Services." I would continue then with,
"Among the factors to be considered by the :
Office of Field Services in reviewing and
abproving any joint wventure plan are
whether:" 1, 2 and 3 set out with a little
language change. So, in order to get your
joint venture plan in effect yod are going
to have to have it approved by the OFS and

. >, . . 4 .
among the «c¢riteria to be considered in
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MR, WALLACE:

MR. BOVARD:

WALLACE:

MR BOVARD:

SMEGAL:

BOVARD:

 whether they approve it or not are what is

“now, 2, 3 and 4. Whether there will be

expenditures of 12.5% by each recipient,

_whether there will be a bonafide participant

~involvement and whether there will be an

opportunity to involve the private attorneys
throughout the entire joint service area,
In other words, those are criteria to get
the approval, I think the approval is

different than 2,3 and 4.

I understand that. = I understand ~the

technical concerns. Mr. Bovard.

If we could go through the exact language on
that. As I understand it, let me read what
I think it is. |
Okay.

We go through, - "The delivery of legal
services to eligible clients subject to the
approval by the Office of Field Services.
Among the factors to be considered by the

Office of Field Services in reaching a

- decision, are the following."

. . [ -
Yeah, "among the factors are the following:.

"Among the factors to be considered by the
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MR. SMEGAL:

MR. WALLACE:

Office of Field Services....""..in reaching
a decision...."

"...o.are the following:.l. Whether the

recipients involved in joint venture will

expend 12.5%, 2. Whether each recipient

will be a bonafide participant. 3. Whether

the joint PAI venture will provide

opportunity.”
Here's my concern on precise language. I
don't have any problem with moving 1 up

into the major clause. The way the second

sentence is phrased, "Among the things to be

considered...”, What we have here says 1in
order to get approved, in order to be valid,
you must have all of these things. Approval
plus conditions. The way that this is

phrased under your suggestion would be a

~difference. It wounuld say you must be

approved and in deciding to approve

somebody, OFS considers the remaining three

conditions. Presumably, under that

language, OFS could, having considered these
»

three things, could apprové it, even though

one or more of them was not met. Now,
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1  £hat‘s'a change frém, that's a substantive
2 | change from whaf we certainly have here.
3 || MR. SMEGAL: Well, it stops at joint venture before it
4 starts if it's not.going to comply. Either
3 you demonstrate your compliance sufficiently
6 to gain the approval of the OFS or you don't
7 go ahead.
8 || MR. WALLACE: But that's not what the language says. It
9 | | | says you can't go ahead unless OFS approves
10 _ it and in approving ié, OFS must conéider
11 ‘these three things. You must consider these
12 ‘ things, bﬁt having considered them you may
(:; 13. . , . approve it even though one of these three
14 i ~ things isn't met. That's not what the
15 : ' language says now, that is what your .
16 amendment WOuld say. _
17 ||MR. SMEGAL: What we talked about earlier - in discussing
18 . o this was the fact that under the waiver
19 provisions all of these things could be
20 waived anyway. So, I'm suggesting if there
21 is a circumstance in édjacent areas where
22 | one of the programs is going to have 10% and
- 23 | tHe other prog;am is going-to have 15% for
24 whatever the reasons are, why don't wé get
#C) LEGAL DEPOSITION SERVICE
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MR. WALLACE:

MR. SMEGAL:

MR. WALLACE:

that up front and if OFS doesn't want to
approve it, lgt's not approve it to start
with, Let's not let him get out there for a.
year and it turns out that one has a 10% and
one has a 15% and then we go through the
waiver provisidns which have all kinds of
other ramifications.

Here's what you can do under the waivers.
Under the waivers I think you could get a .
waiver under the expenditure part, which is
now 2 and would become 1 under your
amendment., I don't think that you can waive
good faith; You must be a bonafide
participant. I don't think you could waive
providing an opportunity for involving
private attorneys throughout the  Jjoint
service area. I think those two, at the‘
very least, ought to be cast iron |
requirements that OFS and nobody else.

Well, I don't think our Office of Field
Services is going to waive those., I don't
think. Do you think they would?

I don't think our Office: of Field Service
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MR. SMEGAL:

MR. WALLACE:

MS. BERNSTEIN:

MR. WALLACE:

' MR. SMEGAL:

would waive those, I certainly hope nobody's

Office of Field Service would ever waive
those, but I;‘r‘n.writing a regulation that's
going to be around fbr a while, maybé, and
what I would like to do is to say that at
least 3 and 4, good faith and' broad scale

involvement, cannot be waived.

Fine.

~And so the w'ay I would propose, I mean, I

like the first part you're doing, but after
it says, "Approval to be subject to the

approval of OFS", I would put in there

something that would say something to the

effect that it must be met. I mean, such
plahs, we don't use the word plans in there,
do we, |
We did.

"Such a joint venturé plan must meet the
following conditions in order to be approved
by OFS, such a joint venture plan must meet
the following conditions..", and then just
renumber.

Then you would say 3 and 4.
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MR. WALLACE:

MR. SMEGAL:

WALLACE:

I would say 2,3 and 4, but 2 | is
automatically subject to waiver. Not "if I
use must it isn't, is it Although, at the
end of 2 we éould just say we'll take care
of that by saying, T"provided that this
condition shall be subject to waiver under
the terms of 1614.6." I'm begihning to sound ?
like the Federal Register.
Maybe we can do it this way. "In drder to
obtain approval by the Office of Field
Services, 3 and 4. Okay, we'd bring that
up, in other words, we'd bring that up to
the top and then,..."among other factors to
be considered by OFS in reviewing any join
venture plan are whether...", and then just 5
put 2 there., That gives OFS the option ofj
determining that a plan looks good and may;
involve 10% of one program and 15% of ;
another, which is a problem that we were
discussing earlier that I have come a long
way around to get back to it.

I heard Mrs. Bernstein's comments before

when we discuSsed this matter and I'm going
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us.

BERNSTEIN:

to give her a chance to respond to that.

I guess that if the plan is such that

. e

there's not an intention for 12.5% on each

participants part, that I have a problem

with that. I don't think that goes into the
waiver dondition. I think that we ought to
be encouraging the plan to use 12:5% from
each service area when they are adjacent.
If it's a situation that having planned to

use 12.5%, they are unable to reach it,

- because they have some overlap and some

attorneys that 1live c¢lose to the 1line or
whateve:‘ and one gets more, you know, the
attorney éoes énd volunteers in Essex County
and .hé doesn't volunteer in--I think over
the years those kinds of things would
average out and the program is not going to
end up being harmed in the long run by that
because a waiver would be granted. At the
end of the year if it 1ooks like one progran
has 10% and the other has 15%. I think
we're going about this not constructively

enough when ®e don't mandate thaf-they plar
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MR.

SMEGAL

for the 12.5% expenditure. That's where I
think I am differing from vyou, Toxﬁ, if I'm
hearing you right and I really think that in
order for us to encourage each program to
get out there and rustle up some private

attorneys in their area, we should insist

that OFS, in order to "~ approve a Jjoint

venture( that part of that Joint venture
plan says that 12.5% of the expenditures
from each service area, 1is going to be
expended toward private attorney
involvement. I think that it is a matter of
whether we put our regulation where the
philosophy is. As I understand it, I'm
willing for the waiver provision to come in
and help some programs out that may have
special problems because they're ‘adjacent,
but I don't think that we want to set up
that as a way of not planning to expend it
at the beginning.

Well, the way this currently reads and the
trouble I'm having with it is, I don't see

. - -
what the Office of Field Services is going
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MR, WALLACE:

to do. There is no criteria here for what

their -approval 1is to be based upon. If

somebody comes in with a joint venture plan

and says, "We're each going to spend 12.5%,
we're both bonafide and we're goihg to give
private attorneys an  opportunity to be

involved” and the Office of Field Services

-gays, "Here's my rubber stamp." I want to

give the Office of Field Services an
opportunity to review that in some substance
form and if they say this is not going to
work and we don't like it, we reject it, but
more importantly, I think, if two programs
come in and say here's our joint plan and
the realities of our gepgraphical location
or our resource of attorneys from the

private bar is that one of them is going to

" be at 10% and the other is going to be 15%,

I think we should 1leave it with the
discretion of.our staff to say it's a good
program and we approve it.

Mr. Smegal, let me read this, it's not

everything_thgi you want, but I think it's
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MR.

SMEGAL:

change to ﬁhat language) Now, what that
does is to solve your structural problem by
putting approval up into the first
paragraph. It solves Mrs. Bernstein's

concern that we are saying, before it's

proved, they must plan to expend 12.5%.

but as it works out, if it doesn't work out
that way, that expenditure requirement may
be waived 1like any other expenditure
requirement under this part, under 1614.6.

Which is where we are. So, we're savying,

don't approve it if they come to you saying

one of us 1is going to spend 10% and the
other 1is going tb spend 20%. Approve it if
they are both planning to spend 12.5%, but
if it doesn't work out that way, grant a
waiver., Now, I will move that language. It
may not make everybody happy and it may
die. I'm doing the best I can.

Mike, that's an excellent job. You write a
lot faster than I do.: The concern I still

have though, seems to be there to a little

. .
extent. That is where the programs come ir
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recognizing that they aren't both going to
have 12.5% and I don't think we should tie
the hands of the Office of Field Services to
prevent legitimate, joint venture plans from
coming in and saying that member A is going
to do 10% and member B is going to do 15%.
If our Office of Field Services says it's a
good plan, it's going to involve the private
bar, it's constructive, it's leveraging, I
think we should give them the discretion to
say, without having to come back in after

and get a waiver, but say that we're going
to approve this, we understand it's not
going to be 12.5% and 12.5%, it's going to
be 10 and 15. I think all it reguires is
to have another word and what vyou Jjust
proposed, somewhere in that, take out the
word waiver and put in, "giving the
discretion to the Office of Field Services
when approving the plan, approving it with

the understanding that it's going to be a

10%-15%",0r whatever 1it's going to be.

. -
certainly not a horse and a rabbit but a 10%-
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MR.

MS.

MR.

MR.

MR.

WALLACE:

BERNSTEIN:
WALLACE
BOVARD:
WALLACE:

BOVARD:

15%, or whatever. Just give them the option
of approving_;a ~plan that doesn't say it's
12.5% and 12.5% exactly.

I understand what you're saying and based on
the discussion we've had previously and
discretion that I don't want to give them up
front, If it works out that way, I'm
willing to have if waived 1like anything

else. My motion would be that there still

- be a good faith plan to do what we've stated

here. Now, that motion hasn't been seconded.
I second the motion,

Now the motion has been seconded.

May I read what I think...

What you think I said? Okay, please do.
Okay. "In the c¢ase of recipients whose
service areas are adjacent, c¢oterminous or
overlapping, the recipients may enter into
joint efforts to involve the private
attorneys in the delivery of legal services
to eligible clients, subject to the prior
approval of the Office of Field Se;vices.

. -
In order to be approved, the joint venture
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MR.

MR.

MR.

MR.

MR.

MR.
MR,
MR.

MR.

WALLACE:
BOVARD;

WALLACE:

BOVARD:

WALLACE:

BOVARD:
WALLACE:
SMEGAL:

WALLACE :

. plan must meet the following conditions..."

You then go _down to 2, which vyou dc
verbatim to the semicolon, but you add..

I'm sorry, I don't do it verbatim.

That's where I missed.

Start at the second line, "Recipients in
the joint venture must plan” Excuse me.
"The recipients involved in the joint
venture must plan to expend....." -

"Plan to;...". Okay. *...expend at least
12.5% of the aggregate of their basic field
awards on_ PAI. In the case of recipients
with adjacent service areas, 12.5% of each
recipients grant shall bé expended on PAI,
provided, however, that the expenditure
requirement of this paragraph is subiect to
waiver under Section 1614.6."

Is this a paragraph or is this something
else.

This is a'subparagraph.

"...0f expenditure requirement of...."
"....8uch expenditure...”

hY ' -
".s.e.8uch expenditure requirement....”
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MR,

MR.

MS.

MR.

MR.

MR.

BOVARD:

WALLACE:

BERNSTEIN:
WALLACE:

SMEGAL:

WALLACE:

SMEGAL:

"..e.o8uch expenditure requirement is subject
to waiver under Section 1614.6." And then
the other two are verbatim. |

Just renumbered. That;s all. That's the
motion, it's been seconded. Is there any
further debate on this subject.

Call the question.

Question has been called..

Excuse me. I am going to voté for this
because I think it's an improvement. I
would iike to go on record to say that I
think we should avoid gettiﬁg into these
waiver circumstances ﬁhat I think just bring
complexities to it, where we can. I think
this is a c¢ircumstance where we might be
able' to simplify it. Mike, I think your
motion is a substantial improvement.

I appreciate that, your reservation is due
and noted. With that, I think we can
probably take a voice vote. All in favor
say, Aye. Opposed? Hearing no dissent, the
motion carries. Let us get back to 1614.5.

. ” - .
I promise I won't go back and revisit 3 or 4.
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MR. WALLACE:

MR. BOVARD:

MS. BERNSTEIN:

If any of your <further backing up is
constructive as this one, feel free to do.
S0. We made some progress. Now, 1614.5
prohibits revolving litigation funds., As I
stated at the outset, this is a confusing
section as the comments pointed out. Mr.
Bovard, would you read the language.[ Go
ahead and read A and B, C is the same and
then we'll add D, I guess. Go ahead and
read the whole thing.

"A. A revolving litigation fund system is a
system under which a recipient
systematically encourages the acceptance of
fee generating cases, as defined in Section
1609.2 of these Regulations. By advancing
funds to private attorneys, to enable them
to pay costs, expenses or attorneys fees for
representing clients..."

It would be easier for all of us who don't.
have the exact language, if you would go in
phrases because I'm sure people out there
are having as much trouble taking this down

.
as we are. If you would go in phrases and
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MR,

MR.

MR,

MS.

MR.

BOVARD:

SMEGAL:

BOVARD:

BERNSTEIN:

BOVARD:

assume it's going to be slow getting it on

~the paper and then we'll Thave more

constructive discussions.

" "A, A revolving 1litigation system is a
system under which a recipient
'systemafically encourages the acceptance of

fee generating cases as defined in Section

1609.2 of these regulations, by advancing
funds to private attorneys to eneble them to
pay coste, expenses, Or attorneys fees for
representing clients.“. B. No funds receilved

from the Legai Setvices Corporationfsﬁall be

._uSed- to establish or maintain revolving

litigation fund systems.” The rest is

stricken.

The rest of A was out after the insert,
starting With "funds".

Yes, After the werd "funds", it's totally
different. Everything else is stricken.
Before the word "funds”,.

I'm sorry, after the word "which". We add
to this Section, Paragraph B. "Nothing in

. -
this section shall prevent a recipient from
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MR.

MS.
MR,
MS.
MR.

MR.

MR.

WALLACE:

BERNSTEIN:
SMEGAL:
BERNSTEIN:
SMEGAL:

WALLACE:

SMEGAL:

recovering from a private attorney the

amount advanced for any costs, expenses oOr

fees from an award to the attorney for
representing an eligible client.”

Now, having worked that out with Tom last
night, I will go ahead and move. Basically
what we have here is a substitute section to
1614.5, C stays the same and everything else
is changed as we've read. I would move the
adoption of that substitute 1614.5. Is
there a second.

There is a second.

How come I never get to second anything?

I'll withdraw.

I second.

Let the record reflect that Mr. Smegal has
seconded that amendment. Is there any
discussion?

I just have a question. Having said this

before, though, I'm rather reluctant to

proceed. Eligible <c¢lient, 1is one an

eligible client if one comes in with a fee

-

: -
generating case?
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MS. BERNSTEIN:

BOVARD:

MS. BERNSTEIN:

MR WALLACE:

Maybe. Because, as I understand it, there
might be a situation that's a fee generating
case but no private attorney is willing ¢to
take it. |

Right. : Of, it turns out that you don't
think it's a fee generating case but it
turns into one.

Or something develops that is a civil rights
issue or something else develops in the éase.
What we have done here is, we have gotten
good comments and I agree with them, that
what we were trying to prohibit here was
already prohibited under Section 1609,
Revolving 1litigation funds are prohibited
under the existing 1legislation and the
existing regulations didn't want to get rid

of it altogéther, we want to point out that

‘what we're concerned about here, is

systematic violations of 1609 and that
saying we're against systematic violations
of 1609, we don't say that you never advance
fees, we don't 'say that you never advance

. . ~
costs and we don't say you never recover
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them if we do. We are saying that a
systematic attempt to violate 1609, is a bhad

thing. I think this clarifies what we

intend to do here and removes some of the

concerns that were raised in the comments.
Any further discussion of this amendment on

the Committee. Any comments on the

‘amendment from the floor? We've got one

bebple are happy with, I think. At that
point, are we prepared to vote? All in
favor of the motion say Aye. Opposed?

Hearing no  dissent 1614.5 is amended

according to the motion. We are now on

l1614.6 on waivers. Several waivers have

been suggested in the comments, I've stated

at the outset what my view is on the

waivers. What I'm going to do at this point
is to--I think Mr. Houseman, what I'll do is
ask you to go ahead and briefly make the
case for the waivers, We do have to break

in about five minutes, so I don't want to

put any - amendments on the floor right now,)

what I think %'ll do before we break from

|
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MR.

" MR.

MR.

HOUSEMAN:

SMEGAL:

HOUSEMAN:

lunch,. is let you make your remarks as to
what waivers and wh§ you think we ought to
be considering adding at this point. We'll
have 1lunch time to think about them and
we'll come back and if there's any votes to
be had, we'll have some votés after 1un¢h.
So, go ahead and.tell us.

Fine. I think the major waiver issue is
what i call, appropriately I think, .the
Amefican Bar Assodiatipn waiver language.
My comments, the first page of my comments,
which are in the Board book...

Page 87.

The purpose of. this, just let me, so we are
all operating on the saﬁe procedure, I think
this is all clear. But, in Salt Lake City,
Paul Eaglin make a motion tol adopt this.
Miké made a motion to table, it lwas
something 1like this, a =slightly different
language. Mike make a motion to table this
and to reconsider this kind of a waiver.
So, we're back to reconsidering this,

because we hadn't in the deliberations in
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Detriot, specifically talked about this kind
of particular language in the context of a
waiver, Whaé- I'm proposing and what the
American Bar Association proposes, and I
handed out the comments of the American Bar
Association to all of you, on this and other
issues but it addresses this in the
comments, is to build in flexibility on the
waiver by permitting a program and a bar
association or associations, to come up with

a plan. A plan that can demonstrate that
it will provide for effective, significant
involvement of private lawyers, providing
legal services to the poor,. If they can
come up with a plan, and that plan can
demonstrate, presumably in this context to
the Office of Field Services, that it is
going to do that, then that program ought to
be able to get a waiver. As I understand
the objection to it from Mike, is that it
isn't concrete enough. I doesn't give the
language "substantial" which we had in

before, which® was vague -in some sense, -

O
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"significant” and "effective" is as wvague.
I don't know if it's as vague, I don't think
so, we could still play with the language
"economic and effective". I was trying to,
by using 7 the word "effective and
significant”, give some criteria by which
the Office of Field Services would review

any plan., That 1is, it has to be an

. effective plan, it has to significantly

involve private lawyers, it just can't be
two lawyers- or 1%, it's got to involve a

certain number. Leaving enough flexibility

50 that there was some discretion in the

Office of Field Services, but some
discretion in local communities. The major

argument for this is that this builds in to

. the PAI requirement, local bar and local

control and a local effort to attempt ¢to
meet, in a good faith way, the requirements
of PAI. When programs are doing that, you
take them out from what I still consider to
be a relatively mechaniétic 12.5% approach,

which we've adepted and we're not going over
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that again. The reason for urging this, is
that it is a way, suggested by the ABA,
consistent with the ABA's position, builds
local bar association involvement, it's got
to be a bonafide involvement and permits a
waiver if a plan can demonstrate that it is
going to, in fact, give good plans and
significantly involve private attorneys
providing legal services to the poor. There
may be an option of trying to read in here
some more specific requirements. I think

that is a mistake, I think any effort to do

80, besides what we already have in the

waiver that is now 1614.6, covers the really

concrete situation that is 12.5% of the!

cases. The only other thing that has been

suggested is 12.5% of the attorneys, which .

- we can put in here. I think this does not

lock you in to that kind of detail, this
give more flexibility at the local program
level and at the corporation level, It
still does not get anybody out of the

"significant ‘and effective involvement of
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MR, WALLACE:

private attorneys in the delivery of legal
services." The argument ultimately is that
this proposaf‘ will build in the kind of
local control, the kind of local decision
making, -the kind of strong relationships
between the local bar and the program that
we want, and permit a waiver in those
limited circumstances where the bar and the
program coﬁe up with a plan that can

demonstrate that it is effective and

~significant. That is the main issue, we've

dealt with one of the other issues which is
the phase and time, I appfeciaﬁe your
comments on that, I think that it takes care
of my concern and I think this is really the
issue that we ought to‘raise and I'll back
off, S0 to speak, the other waiver
proposal. Theﬁe are some technical issues
in the waiver language, some of which you
are proposing which we'll get to later.
This is the substantive issue around waiver,
as I see it. |

Leaving it ate that, the chair in accordance
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MR.

WALLACE:

with the previously announced recess
schedule, we will now recess for lunch,

we'll be back here about 1:00 and address
this waiver issue when we get here, Thank

you all.

Let us reconvene the meeting. We've got a

quorum of this Committee present. When we :

broke, Mr. Houseman had presented his views

on sort of the modified ABA proposal. This |

stems from a resolution passed by the ABA
General Assembly in 18984, The latest
comments we have, c¢ome I think, from the
Standing Committee on Legal Aid and Indigent

Defense. It is based on that resolution

passed by the General Aésembly and I think -

the proposal that Mr. Houseman put in his |

recommendation is also somewhat modified,
but that's where it comes from. Now, we've

heard the presentation on the subject, I

- will state what continues to be my view. We

certainly believe that local bars ought to

be consulted oin the development of a plan
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and that is why we did what we just did back
in Section 1614.4, requiring they be
consulted. fkere certainly ought to be a
certain amount of flexibility here. I
believe the maximum aﬁounts of flexibility
that this chairman is prepared to endorse,
ig what we have in Waiver 6, as we presently
have it. This is in the judgement of the
governing body, which has consulted with the
local - bar associations, it would not be

economical and efficient to use all the

money, sSo long as you are carrying ‘a

*Spécified portion of caseloads. I realize

that there is a cértéiﬁ amount of discretion
that ought to be left to people in deciding
what kind of waivers to érant. I don't wan£
to leave too much discretion to the staff
and I don't want to leave any more
discretion to local bar associations. I
want something concrete we can hang a hat
on, and I've got two ways to hang it and
somebody's shown me so far. One is on money

and one is on* cases. If you get away from
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that, I wouldn't give my staff any more
discretion to get away from those concrete
markers, I certainly don't +think I woula
give local bar associations that I wouldn't
give ﬁy staff. Local bars ought to bé

involved but I don't think that unless local

bars can give me some concrete standard that

I haven't seen so far, that I want to give
them discretion that I wouldn't give the
staff. - That's my view on this amendment and
it hasn't been changed since Salt Lake
City.. There are others on this panel, and
I know Mr. Eaglan was in the room. Mr.
Faglan, I would be delighted if you would
sit in on the Committee because we're
discussing to motion that you made in Salt
Lake City, and that would be to add the ABA
waiver, or some form of it, to this
Requlation. I've already stated that the
reservations I had in Salt Lake have not yet
been satisfied sufficiently, to my point of
view, but there may be people on this

Committee...
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MR.

MR.

EAGLAN:

WALLACE:

When I mentioned it to you at Salt Léke, we
were talking privately and you said that you
wanted more time to think about it., It was
my understanding you would coﬁsider it a
while and you said you would also have the
staff do some work on recommendations and
have fuller discussion on it.

And that's what we're doing. My view was
that the definition Qe saw in Salt Lake was
not sufficiently concrete. It says that it

provides for substantial involvement in the

- local bar and if the local bar likgs it,

it's okay. I want to have some more
concrete standards. What we've seen in the
proposal that Mr. Houseman has put before
us, takes away "substantial"™ and puts in
"effective and significant™, which does not
add a lot more concrete nature to me. The
reservation I had in Salt Lake, having
thought about it, having reconsidered it, I
still have. It hasn't been solved to my
satisfaction, I'm not the whole Committee

and I'm certaiply not the whole board and Tl

-
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MR, EAGLAN:

MS. BERNSTEIN:

that's why on this point I am happy to open
it up for any comments that any members of
the Committee or the Board who happen to bé
sitting in on this Committee, meeting may
have as to why we ought to go to some form
of waiver along the lines that the ABA did.

One of the things that I thought that at
least was impressive to me when I made the
comment to you in Salt Lake City, is that
reading the wording of the ABA waiver, and
keeping in mind our preference for local
control, it seemed, by it's wording, to deal
with that very well. Where the program, PAI
plan worked up by the recipient in the bar
association, would be regarded as prima
facie compliance. |
I'm not sure, to tell you the truth, that we
can even legally delegate this. This is a
delegation—-If we've made a decision that

12.5% needs to be done, to turn around and

say that we're going to take another non-

responsible, that has no fiduciary

relationship ®with our -programs, their
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"MR.

SMEGAL:

MR, WALLACE:

MR.

MR.

SMEGAL:

WALLACE:

evaluation of a plan to be prima £facie

evidence of their compliance "with that

regulation, Seems to be a bit far afield.
I'm a little confused. Let me see if I

understand correctly what we're talking

about here. Isn't it Subsection B of 1614.

Where are we now, we're talking: about
adding..

A 7th waiver to 1614.6.

Right. 1614.6C, which Falks about a partial
waiver. We're talking about partial waivers
and the preamble to that partial waiver
section séys, "When the recipient shows to
the'éatisfaction of OFS. LeaAnne was 3just
stating that somebody else is going to make
this decision. The decision is going to be
made by OFS, with respect to 1 through 6 as
they are now, plus this Subsection 7, if it
were added. Is that right.

Well, what the language would do would be to

create a presumption. Now, I don't think

‘prima facie actually appears. Prima facie

did appear im the ABA resolution. In the
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MR. SMEGAL:

language that Mr, Houseman has, it is that

the recipient and the local  bar can

demonstrate, again, to OFS, that it would

provide for effective and significant
involvement. I realize that the final
responsibility remains with OFS, but I don't

like leaving that much discretion to OFS.

"I'm looking for something concrete, that has

been my objective all the way through the
arduous  process of dealing with this
regulation and concrete usually means
numbers and I haven't got any here.

Now that I'm up to the same speed that you
are up to, it seems to me that we have words
that require discretion already in the other
sections and this is no different. For
example, in C(1l), the OES is going to have
te determine to 1it's satisfaction whether
the population of qualified lawyers is too
small. I don't know what too small means.

Somebody is going to have to determine what

too small is. 1In the next section we have

the term "widling”. When is a lawyer
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MR. WALLACE:

willing to take on PAI cases? I don't know
what that means. The discretion, again, is
with OFS and I think if you go through here,
continuing over on page 73, you will see
that - the other partiai waiver provisions

all have language like  that. They are not

limited to what vyou said earlier, Mike,

cases apd money. They are limited to all
kinds of other conditions. What we have
here is another conditién that can be
considered for a partial waiver. Now, it
seems to me that we can clean up _this
Subsection 7 a little bit. There's too many
words in it., I would move the addition of
Subsection 7 to 1614(c)(6), to read
differently than it is set forth 'in Mr.
Houseman's material on page 87 of our Board
book. The point I would make is that each
one of these prior subsections had
discretion that we 1leave with OFS as we
would leave with OFS with respect to this
particular partial waiver provision.

. »
We certainly do leave discretion with regard

. . LEGAL DEPOSITION SERVICE

SHEILA SANTAS CASSAVAUGH
4 HAMPTON STREET
" CONCORD, NEW HAMPSHIRE 03301
(603) 224-2460



176,

S S e W

o Qe

10
11
12
13
14
15
16
17
18
19

20

21

22

23

24

MR.

SMEGAL:

to each one of them. No doubt about it, I
don't see how. you can get away from it

altogether. I've tried to minimize it. I

don't think too small is as nebulous a

concept as effective or significant would
be. Too small means that you Jjust don't
have enough lawyers to get the work done.
That's a fact question. It's a fact
question that may be difficult to resolve,
but you know what it is you're looking for.
You're looking whether there's enough
lawyers +to do the job. Same way with
willingness. It's a fact question of
whether or not those lawyers are willing to
do the work and it may be hard to resolve
that fact guestion, but somebody has got to
resolve it and that's what OFS is for,.

Well, we could certainly take care of that
if small 1is not indefinite to you, we

replace effective and significant with

large, Then we've got it. Large -

involvement of the private bar. I don't see
L 4

where the words are the préblem. It seems
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MR. WALLACE:

to me that 1if we are going to leave
discretion wj:.th OFS 1in these other six
areas, this is no different. This is
another . consideration that they would have
before them if the private bar and the
recipient have large involvement of the

private lawyers, I think you're right where

.you are with Subsection 1.

We have defined what we mean, I mean, we
have defined a monetary goal to be 12;5%. A
monetary requirement to be 12.5%. All of
the discretion, the_fact finding discretion,
the fact finding discretion has to do with
whether. or not the private resources are
available to meet a concrete target. What 7

does is take away the concrete target. The

traget 1is no longer 12.5%, it is effective

and significant involvement. I don't know,
I am not willing to give both fact findinc
discrgtion as to whether or not you're
factually able to meet the target and policy
discretions as to what the target ought tc
be to OFS.” That is°~ the qualitative

difference in discretion that it seems tc
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MR. SMEGAL:

MR. WALLACE:

MR. SMEGAL:

MR. WALLACE:

MS. BERNSTEIN:

me we're talking about here. I'd love to
get .rid of discretion altogether, but T
don't know how to do it.

I don't see how you distinguish between the
discfetion that would be in 7 and the
discretion that is also in 1, Mike. There's
no 12/5% in 1, it says "too small."

The target of what you're trying to do is..
But there 1is a target overlying all of
these, still there,

Too small to do what? Meet the 12.5%
requirement. What 7 does is to take away
the 12,5% requirement and substitute

something else, effectiveness - and

-significance, I'm not prepared to do that.

I will take away the 12.5% of the money
requirement and put in extraordinary
circumstances at 12.5% of cases requirement
and that's what we've already done in 6.

But 7 takes away any concrete goal and I'm

not prepared to do that. Ms. Bernstein,

you're trying to jump in.
. 4
We are revisiting something that we talked
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about in Salt Lake. Once again, I remind
the Board that Reese Smith has been very

much in favor  of private = attorney

" involvement. In his letter to you, he said

that we should not be considering 'whether',
in mandating the 12.5%, but 'how', in terms
of involving the local bar. That is the
distinction that we're t:ying to get to with
Tom is that we're é&ying here is the'ié;S%
and we want all the involvement we can get
from the 1local bars gnd everybody gthat's
involved witﬁ pfivaﬁe_éﬁtorneys, inihéﬁ ﬁhis

is best going to be done. For us to

- delegate the possibility of that being

whethér you use the words prima facie or
waiver or not, but it certainly is going to
be cqnstrued that way by someone who wants
to push it, is that this, if we give this
kind of mutual assent on the part of our
programs, to something other than 12.5%,
then we are kind of negating the whole
12,5%, That's whére I am agreeing with you

. - .
and I think Reese Smith agrees with you. We
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MR. WALLACE:

MR, HOUSEMAN:

want to involve the local bars in how to do
it, but we want to make it very clear that
it is not a question of their .deciding
whether to do it. I think that's the point
of depafture and I thought we had reached a
resolution. I realize we are revisiting a
lot of these issues, and that's fine.

This is an issue we specifically agreed to
revisit as a result of Mr. Eaglan's motion.
Having revisited it, I am still where I was
to begin with, but I'm not the only member,
Are there other members of the Committee and
the Board, because the Board will be
addressing this tomorrow, I expect, who want
to comment on the subject. Mr. Houseman,
you've been waiting patiently since you made
your opening remarks before lunch and I'll
let you address the concerns that have been
raised on the Committee.

Well, two faétual concerns. First, Reese
Smith speaks for himself, not for the ABA.-
Secondly, ‘his letter didn't say 12.5%, it

' -
said 10% and he was quite clear about that.
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In terms of this issue, I think the
arguments have been made and the question

is, are you willing to give some additional

discretion to your staff if the local bar

- association or - associations, representing

the majority of the lawyers in the area, can
a program work out what they think is a good
plan, and they can demonstrate to your staff
that that plan is going to iInvolve large
involvement of private lawyers and this
thing says they have to demonstrate it, the
burden is on them, and I think I tried to
remove the priﬁa facie business completely.
I Jjust think that, in those circumstances
which may be very limited, I think some of
you think of this aé soﬁe gigantic opening}
I don't. I'm not even sure there are many
programs that can take advantage of this.
You're talking about a majority of lawyers
in the service of bars. But, that in those
¢ircumstances, it seems to me that you ought
to be able to give that kind of discrctior

and that's tMe bottom line. If it does not

LEGAL DEPOSITION SERVICE
SHEILA SANTAS CASSAVAUGH
4 HAMPTON STREET '
CONCORD, NEW HAMPSHIRE 03301
(65031 224-2460



182

N
S

N
{0
R

ot - S .~ T o~

o - @

10
11
12
13
14
15

16

18
19
20
21
22
23

24

MR, DURANT:

MR, HOUSEMAN:

MR. WALLACE:

MR. BERNSTEIN:

meet the concreteness that you want, I've
eliminated as_ many of the kinds of concerns?

!
about the prima facie, that have been,

involved.

What's your specific language? |
It's--I don't care, we can deal with this%
effective.and significant, that was a way to{
try to be as concrete as possible.

I will say this, I think that you did work;
on this, the language we've got is a lot
better than the ABA resolution, but it's not
good enough. I 8till think we need a

concrete target and we haven't got one and

that's where I £ind myself remaining.

I think, in my view, is that 6 with the |
little ii, that would cover in the situation;
that you are talking about because you are:
providing that the governing board, and you‘1
just mentioned the 1local bar, but you're
saying it has to be approved by the
Corporation, The distinction I see here is

that 6 mentions the 12.5% and yours

. [ . .
doesn't. So there is +the implicit and

o
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MR.

HOUSEMAN:

explicit goal of 12.5 being met,. All of

thiS... Vu

- Of cases. I have had, as you know, problems

with that concrete standard which I think
raises a number of troubling definitional
guestions on what a case 1is and secondly I
don't want to go back, I think it's a good
standard. I mean, there's two points, we

don't know how it's really géing to play out

| becéuse it's new. Sécondly, there's these

definitional problems and cases and there

may be other situations where a program in a

‘bar association have worked out an excellent

PAI'plan and haybe they're not having 12.5%
of cases. Maybe they -have more or less
caseé, maybe they are doing a substantial
amount PAI, buEkthe program cannot show that
it is spending 12.5% of it's funds and yet
you can look at that plan and you say, "My
God, this is fine,. This is doing whaﬁ

exactly we want it." Under - those

circumstances, and there may be many, this

L 4

is trying to build in that limited

LEGAL DEPOSITION SERVICE
SHEILA SANTAS CASSAVAUGH
' 4 HAMPTON STREET
CONCORD, NEW HAMPSHIRE 0331
{603) 224-2460



184

oW N

10
11
12
13
14
15
16
17
18
19
20
21
22

23

24

MR. DURANT:

MR. DURANT:

MR, WALLACE:

discretion, that's all it is.

How is it in your mind, that point addressed.
That point is addressed by being rejected,
it seems to me.

To the fact tﬁat there are a significant
number of..I'm trying to ask this
diplomatically.

I realize what you're trying to do. You're
trying to ask me why I don't agree with
Alan. You don't have to be diplomatic, you
don't have time to be diplomatic. I mean,
my bottom line is this; that we have this
regulation and it historically has been
created ©because we believe that local
control, left to itse;f, doesn't produce
enough PAI's, In order to decide how much
PAi we are going to have, we are going to
give some flexibility, we're going to let
OFS make some decision, but I'm not prepared
to take away an objective standard. OFs,
we've got nice people at OFS and in the
future we may always have nice people a£

OFS, but polfcy decision rests with us and
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MR.

MR.

DURANT:

HOUSEMAN:

it seems to me that what we ought to tell
our staff ta do 1is 1look for something
concrete. What we ought to 1look for
concrete to begin with is amount of money

and in extraordinary circumstances they can

- look at something else concrete, which is

the amount of cases. I'm not going to cut
it loose to flocat in the stratosphere.

Alan, I really think Mike was right. It
seems to me your point'is addressed by--Say
for example the bar association and .the
majority of the lawyers get together ana
they come up with this and say that we can't
meet this 12.5%. It seems to me, Jjust to
take the complete waiver sections, seems to
me that should then.be demonstrated by those
efforts. If qualified privaté attorneys are
unavailable to 'carry out the progréms, or
all the ones who are available can't or
refuse, or have conflicts, I assume this
gathering of people would show. Wouldn't it?
No, there's a 1lot of other circumstances.

For example, you may have a‘program thét the
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best use of your PAI funds is to contract
either pro beno or otherwise, for some
lawyers for special expertise in a few major
cases and areas, say water fights or
something, where some other area of
expertise that the program doesn't have and
they take on several major matters. Under
the cases it's not 12.5% of the cases. You
may not get up because they do it pro bono,
12.5% of the funds and you may have some of
these other factors playing a role here.
It's not playing enough of a role to get a
Waiver here, it's not quite playing enough
of a role to get a waiver there, it's a
perfectly bonafide effort, everybody is
working hard at it, everybody agrees the
effort is succeéding, and yet we're being
caught by technicalities of some figure or
12.5% of cases or money. I don't know ifl
there are things that fit within that
framework., I think there may be. I don't
think there %fe very many and all I am

-

saying is that if there are, we ought to
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MS. BERNSTEIN:

MR. HOUSEMAN:

provide that flexibility.

Let me say., %ﬁ that's the circumstance that
you're trying to address, then I am dead set
against it because as my approach to this
private attorney invol§ement is that you try
to inﬁolve the gfeatest number of the bar in
all of the kinds of cases, not specialized
cases, It seems to be that there has not
been that boﬁéfide effort and if what you're
saying 1is that the OFS would be able to turn

it down if they £find that there is not the

- bonafide effort and so forth, involve more

. private attorney involvement in those

different areas, I think that they are
covered in all these other partial waivers.
The OFS can, under these other

circumstances, look at whether or not you've

-only got five attorneys in your county anc

they are unable to take cases in X areas,
and if this is going to be an impossibility.
I frankly think it is covered and I don't
see any point in creating another,

There will be situationswhere you have

LLEGAL DEPOSITION SERVICE
SHEJLA SANTAS CASSAVAUGH
4 HAMPTON STREET
CONCORD, NEW HAMPSHIRE 03301
1603) 2242460



I

Y
F

188

[I- R

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

MR. WALLACE:

lot of attorneys in a service area and
participating hin a pro bono plan. The
program does not have to expend 12.5% and
AR's not 12.5% of the cases, maybe it's hal:
of the attorneys in the area. That is the
situation we are talking about and there are
situations that will come up and we 3Jjust
don't have them covered. It's not the
situation whére the program feeds out one
big case to somebody. I'm talking about a
bonefide, serious PAI plan that the 1local
bar, the Board and everybody has agreed to
and they can. demonstrate to the OFS that
this is a legitimate, realistic plan.

Let me say this, I think we have all heard
where we are. Mr. Smegal, if you would like
to move the adoption of this, I'll second it
for purposes of getting a vote. OQut of
deference to Mr. Eaglan, who raised this to
the full ﬁoard, out of deference to the ABA
who has obviously put some thought in this,.
I am willing to have us vote on it but I'm

going to vote no. If you want to make the
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MR. SMEGAL:

MR, WALLACE:

motion, I'm going to leave that up tQ you.

Thank you, Mike. I Qill make the ‘motion
that we -add ~to Section 1614.6(c) a
Subsection 7, that I Awould amend slightly
from what appears on page 87 of Mr,
Houseman's material, or what appears on page
87 of our Board book, the first page of Mr.
Houseman's material. My motion would be a

Subsection 7, that reads as follows, "The

"recipient and the bar association or

associations, representing a majority of
lawyers in  thé serViée area, agreé on a
plan...f I would ghehzdelete the'number.of
words following_théreéfter so that it reads,
..s"agree on a plan that.... brovides for

effective and significant involvement of

~ private attorneys providing legal services

to the poor."

I will second that as I have previously
stated. We have had significant debate on
this issue. We will do this by a roll call,
the motion as stated by Mr. Smegal is to add

. -
Section 7, as a waiver, "the bar
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MS.
MR.
MS.
MR,
MR.
MR.
MR.
MR.
MR.
MR.

MR,

MILLER:
WALLACE:
BERNSTEIN:
WALLACE:
DURANT:
WALLACE:
SMEGAL:
WALLACE:
DURANT:
WALLACE:

DURANT:

associations or associations, representing
the majority of lawyers in the service area,
agree on a plan that provides for effective
and significant involvement of private
lawyers in- providing legal services to the
Poor.” Mrs. Miller, how do you vote,

Aye,

Mrs, Bérnstein.

No. |

The chairman votes no. Mr. Durant.

Nc.

Mr. Smegal.

Aye,

The motion fails by a vote of 3 to 2.

May I say scmething, Mr. Chairman.

You certainly may.

Mr. Houseman. If you can, since this is a
Committee vote and not a full Board vote, I
am open to seeing if you can--My reading of
what you've said and reading this, I think
that the concerns that you've raised fit
within the waivers that already are there.

I'm perfectly” willing to be open and if you
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MR.

MR.

MR.

HOUSEMAN:

WALLACE:

BOVARD:

can persuade me otherwise between now and

the, I'll reconsider my vote. In listening

to the debate, I honestly don't think the

examples that you're giving wouldn't be
covered by the existing.waivers. If you can
show me that, I'll change.

Mafbe you're right.

Mr. Bovard, we discussed earlier this
mofning about‘ cleaning up the language on
Subsection 6, in order to save a few trees;
Would you like to read the language as we
last left it.

We héveltwo options, basically. We cduld
strike 1, and basically Jjust created a
sentence, there wouldn't'be any colon., We
could either retain the entirely of what is
now Subsection 2 or Subparagraph 2, starting
with the words, "the recipient has been
unusually efficient in the use of it's PAI
résdurces and consequently..." We can
include that or we can strike all of that
and just say, "Provided that the recipient

has handled and expects to- handle at least
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MR, WALLACE:

MR. SMEGAL:

MR. WALLACE:

12,5% of cases brought on behalf of eligible
clients through it's PAI program."

Tell you what, I think I'm going to move
just to save the maximum number of trees., I
think that Mr. Smegal was pointing out a
deficiency in bar input and whatever else
you have are all assumed in what we are
saying here. I would move to amend 6 as
follows, and I'll read the whole thing. "If
in the reasonable judgement of the
recipients governing body, it would not be
economical and efficient for the recipient
to -expend its full 12.5% of Corporation
funds on PAI activities, provided that the
recipient has handled and expects to
continue to handle at least 12.5% of cases
brought on behalf of eligible clients
through it's PAI programs."” |

Second.

It's been moved and seconded to save a lot
of trees. Is there any discussion on this.
language? All in favor, say Aye. Opposed?

. L 4
Hearing no dissent, that is adopted. Are
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MR, HOUSEMAN:

MR, WALLACE:

MS. BERNSTEIN:

‘there any other amendments or concerns that

any member of. the Committee has with regard

to Section 1614.67
‘Mike, there is a very minor, technical thing.

.On page 73. You didn't like my language,

that I proposed. What I think we mean under
4, would meet mos.t of my concerns if you add
after '“encumbefances“, the phrase "When
added to projected -expenditures." It would
read .like this, "The :recipient uses a fee
for service program whose encumberances,
when added to projected expenditures, would
meet the requirements but its actual current
expenditures do not meet the requirements."”
That‘ means that you are 1looking at both
encumberances and expenditures. That you're
looking at what they projected expenditures
are. Then the rest of it follows. That
meets my concerns about what I was trying to
address in my other language, which you
didn't like and I've tried to come up with
another way.

. L 4
Take that over again, what's the wording.

LEGAL DEPOSITION SERVICE
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MR. HOUSEMAN:

WALLACE:

HOUSEMAN:

WALLACE:

HOUSEMAN:

"The récipient uses a fee- for service
program whose encumberances when added to
projected expenditures would_ meet the
requirements but it's actual current
expenditures do not meet the
requirement...” It's got more to it, but I
wouldn't change it. The only thing I am
édding is ".....when added to projected
expenditures..." Which is I think, what you
mean.

I think it is, too. 1I'm wondering what the
difference is here between projected
expenditures and current. I realize that we
are doing this prospectively. You are doing
this in the middle of the year and you are
projecting your expenditures and your
encumberances and you realize you are not
going to make it.

No, when you add your encumberances and your
projected expenditures it looks like...

You would make it,

It's just when = you look at your

. »
expenditures, you realize you're not going
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MR.

. MS.

MR.

MR.

MR.

MR.

WALLACE:

BERNSTEIN:

HOUSEMAN:

WALLACE:

BOVARD:

WALLACE:

tc make it. The rate you are expending, you
are not going.to make it. If you add your
encumberances to that and at that rate
project,' because you. don't know what your
actual current expenseé are going to pan out

to be. You can say I don't project it as

‘the issue. That's all I'm saying.

'I understand what you're doing and I think I

agree with it. I think Mrs. Befnstein ﬁad a
guestion. |

I had a question because the way that, when
you do it the way you':e doing it, I think
that there is a gquestion as to whether the
encumberances could have been for a previous
grant year, | |
No. -

Do we have a definition of encumberances
someplaée, or is that an accounting terr
that everybody but me understands.

I have a definition. I assume it 1is an
accounting term that eVerybody understandé.
We have talked about encumberances as if we

[
did understand them, that theser were
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MS. BERNSTEIN:

MR, WALLACE:

MS,. BERNSTEIN:

MR. WALLACE:

MS. BERNSTEIN:

expenditures to which we are committed. The
problem that you’re having, Mrs. Bernstein,
I think is not adding projected
expenditures, it's deciding what ought to
fall within the term "encumberances."

I agree.

Let me say this. This may be something we
will have to revisit later. I am satisfied
with the amendment you are offering, it
doesn't add any new problems and it
clarifies where were. We may have to

readdress at a later date, what

encumberances mean. We are not prepared to

do that here today. I didn't think there
was any real doubt about it. That's
something that...

What I thought it meant would have included
projected expenditures. That's why I am
questioning it now. .

Thig is projected expenditures £for this
year.

I understand, but I assumed we were talking
. L

-
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MR. BOVARD:

MR. WALLACE:

MS. BERNSTEIN:

MR. HOUSEMAN:

on a fee for service situation that vou
maybe had planged for X number of cases in a
divorce area at $100 a case to go out and
that you were encumbéring this amount of
money and you know YOu're going to have
plenty of cases. That's the reason I'm
guestioning it, because what I had thought
this meant before, now brings into questién
of whether orvnot we're...

What if you put, "Whose current encumbrances
and projected expenditures for the current

£iscal year, would meet the requirement.,"

-Thank Mr Mendez and Mr. Wentzel, or whoever

owns this book. "Commitments in the forms
of orders, contracts and‘similar items that
will become payable when goods are delivered
or services rendered.”

That's why I thpught that we had covered
it. I am concerned that it is going to
throw into question...

Let me explain what my problem is. When you
say encumberances, what the--We all agree on

what we want to accomplish, let me be quite
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MR.

MR.

MR.

WALLACE:

SMEGAL:

WALLACE:

clear. So, all I am trying to do is say, if
you technically read this, what it says is,

lock to encumberances alone. What vyou're

‘really saying is you look to expenditures

and encumberances and if that meets the
requirement because the expenditures don't,
That's all I'm trying to add here, a
technical amendment,

I understand the concern and I understand
why we're doing this. This makes it better
than it was before. It may not solve the;
definition of encumberanceé. I think I just

moved that, did I hear a second.

Second,

Is there further debate on this amendment.
If no, we will vote., - All in favor, say
aye.  Opposed? Hearing no dissent, 4 Iis
amended as ordered, Any further on 1614.67
Let's go on to 1614.7. I just want to say
one thing about €, on that section. I had
problems with ¢that in Detriot. Comments
have problems with it. 1I'm not going to go

. » .
through that fight again. If somebody on
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MR. SMEGAL:

the Committee wants to offer an amendment to
change C, I'll probably support it. We
considered that in Detroit and we went the
6ther way on it. Mr. Smegal?

I want to go back to A there. -You got by me
a little bit, I was listening to you very
carefully this morning when you described
what these various provisions called for.r_I
think we could have the reporter go back and
read the transcript, if you would ‘insist,

but;you used the language "recipient fails

‘without good cause“{'i wrote.that'dbwn and
noticed in A lthat,_iSn't what it says. I

‘think it should say that because I think

that is what you said and I think that is
what we all mean. We've got the words,
"without good cause" in A, but they're down

bridging the second and third 1line and I

- think they should be up in the beginning.

"If a recipient fails without good cause to
comply with the expenditure required by this
part." Take the words out there, "fails to

. | 4
seek a waiver™. You were describing this
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MR. WALLACE:

whole thing before we started, had those
words "without good cause" right up there'in
the beginning.

If T did, I apologize because when I worked
on this originally I specifiéally intended
not to put it there. This is where I am
trying to limit the discretion of the staff,
I don't want them deciding whether or not
they failed to meet the requirement and have
good cause for failing to meet the
requirement. I want them to answer concrete
questions, Did they meet the requirement?
If they didn't, then they have the
discretion question. Did they have good
cause for not seeking .a waiver? I don't
want to go into every single detail of the
program to determine whether they had good
cause for not meeting the requirements. If
they didn't meet the requirement, they
should have asked for a waiver. If you
didn't as for a waiver, why not. If there
was good «cause for not asking for the :

. - - R
waiver, then this Subsection A applies.
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MR.

MR.

MR.

MR.

MS.

MR.

SMEGAL:

WALLACE:

SMEGAL:

WALLACE:

BERNSTEIN:

WALLACE:

There is a definite difference between what
you are suggegting and what this says and
you are correct to recognize it. I don't
support what you wanted to say.

I'm just paraphrasing or parroting what you
said this morning.

Then I spoke very fallaciously this morning.
What I thoughtAwas a technical amendmeﬂt to
corre?t the the section to reflect what you
were saying, I will withdraw it.

If it fails to seek.a waiver but it has good
reasbn for not seekiﬁg a waiver then B
applies. If it does'éeek é'waiVer but it
doesn't get one or doesn't get all the
waiver it can get. Now, C...

I like C.

I know you do. You and Esther Lardent liked
it and so did Mr. Smegal and if you all
still 1like it, I'm not going to reopen

that., If somebody on the Committee wants to

‘reopen C, speak now or forever hold your

peace. Hearing nobedy accepting the

‘ SR . s
chairman's invitation, we will go on to B..
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MR. BOVARD:

MR. WALLACE:

MS. BERNSTEIN:

Mr. Bovard. = Would you read B as we

discussed it this morning.

"The withholding of funds under this Section
shall not be construed as a termination of
financial assistance under part 1606 of
these Regulations or a denial of refunding
under part 1625 of these Regulations.”

Before I make_ﬁhat motion, I want to ask you
to revisit what we discussed this morning
about what happens to recovered funds when
they are withheld for non-compliance. We
thought we had decided this morning that
they auteomatically, under the accounting
guide, went back into PAI. Is there anybody
on the staff, is that right or is that
wrong. Do we need to clear that up or don't
we. Ms. Francis,.come on up.

Gail 1is not the---Fred is the one that I
talked to this morning and I think that part
of this question is they would be dealt
with as . the same way as any other funds
that earn income. They would be dealt with

. -
as under the accounting guide, that they-
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MR. WALLACE:

MR. MENDEZ:

MR, WALLACE:

~--Pepe, you've been working with that real,
real closely, but as I understand it, they
would go into the accbunt that earned the
money. If it's the PAI account that had it
in earnings, it would go back to the PAI., If
it was another account that had earnings, it

would go into that. It's a matter of which

- account had the earnings.

If that is beyond doubt, that's fine. If
it's.not beyond doubt, we can deal with it
here. We've got the Chairman of the Audit
Committee ‘and we've goﬁi Ms. Francis and I
don't see Fred. Yeah, i see Fred. 1Is this

the unanimous sense that we do not need to

.deal with this issue here, that it can be.

handled in the Audit Guide, or is it not the

‘unanimous sense of the staff and the

responsible people.

I think we can handle it in the Audit Guide.
The chairman says we can handle it in the
Audit Guide and I'll bé happy to defer to
him on that point. I will move then,

. -
precisely what Mr. Bovard just read.

LEGAL DEPOSITION SERVICE

SHEILA SANTAS CASSAVAUGH

4. HAMPTON STREET ;

CONCORD. NEW HAMPSHIRE 03‘301
(603) 224-2460



204.

,‘w.:
. .. ]

RO~ T S U N X

[* 4]

10
11
12
13
14
15
16
17
18
19
20
21

22

- 23

24

MR. HOUSEMAN:

MR. WALLACE:

MR, HOUSEMAN:

"Withholding funds pursuant to this Section
is not to be construed as termination of
financial aséistance' under part 1606 of
these Regulations, or a denial of refundihg
under part 1625 of these regulations."
"...shall not be construed...”

Sorry., 1Is there a second to that motion.

It has been moved and seconded. Is there

debate on this Section. Hearing none, all

in favor say aye. Opposed? Hearing no
dissent, that is adopted. Now, going back
to take off the table Section 1614.1(b),

When we broke we put this on the table. Mr.

Houseman we asked you if you were able to .

get together over lunch and draft some
language that might solve the problem we
think we have with a minimum of ¢trouble.
Have you got some language for us?

The answer is no., I tried and I frankly the
attempted effort seemed to create for me
more problems, at least in this quick

effort, than I was able to solve by the

=

language.
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MR.

MR.

MR,

MR.

WALLACE: -

HOUSEMAN

WALLACE:.

HOUSEMAN:

Hold on, I think she needs to flip her tape

here. "

What about the definition of private lawyer.

And the application of the Ethics 1in

Government Act or non-application of the

- Ethics in Government Act.

I'm having troubles understanding it's
impact on this issue as it is framed.
Frankly, the problem with all of this -iér
that is has come up at the last moment and

we are trying to impose a definition and an

'Act that we don't have the slightest idea of

what it's impact is. I've tried to read it,
I obviously can't go and read the case law
on it and I can't say one way' or the other,
because I don't have time to go, I don't
have access to¢ anything that will tell me
the answer to the impact of this on
programs. It may be that this is something
that is not going to be a major problem and
we can live with it, EIt may be that it is
going to creaté 'major ‘problems. I have

L J

tried to read it and understand it and I'm
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MR. DURANT:

MR. HOUSEMAN:

MR. DURANT:

MR. WALLACE:

MR. DURANT:

MR. WALLACE:

not sure it's going to <create major
problems, but it is a highly complicated
Act, it uses a lot of words in order to get

somewhere,

~Alan, let me ask you a question.

So, in my view it would be that what you
ought to do is to defer this issue. You

ought to pass the reg's, work on a

definition of private lawyer and we ought to

try to do it at the next Committee and add
it on when we have to.

Let me offer a suggestion. I think the way
Mr. Wallace has phrased this, this isn't
effective until January 1 of next year. Is
that correct?

That's the language.

If that's passed and we go through the
process or publishing that seeking comments,
that will then provide a response that I
know you will comment, I hope you will, and
a variety of other people will as well, in

terms of the implications or the impact.

That would have to be two  separate actions
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MR.

MR.

MR.

MR.

MR.

MR.

HOUSEMAN:

WALLACE:

HOUSEMAN:

WALLACE:

HOUSEMAN:

WALLACE:

which we would pass. We would pass it,
publish 1it, and we would have to have a
separate publication proposing to take it
.6ut, I guess.

Republish it.

Republish - it identically, just like
everything else we've been working on.

Or you could say, this was an issue that we
have decided on...

Subject to...

I don't think you should do that. Assuming
you are going to do it, at least let's try
to look at this and :understand what. it
means. . I think the way to do it is not to
put it in there, but if you're determined to
put it in I thihk your version is possibly

the best of all compromises under the time

‘we are under., Let's look at what this means

and doesn't mean and we can deal with it
then.

My distinguished Board qhairman is wise and
conciliatory as always.r I would agree with

that sentiment? Given the time frame and
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BERNSTEIN:

WALLACE:

. HOUSEMAN:

consequences of not having something in by
the first of the year, I would like to gc
ahead and do this and I would like to begin
immediately the process of publication to
see whether we need to change it or take it
out or keep it in.

Republishing just that one.

Not republishing the whole set, just asking
for comment by whatever meéns is apprOpriate
on this issue and revisiting this issue
immediately so if we are going to change it,
we can do it in January instead of in Augqust
and get cracking on it.

I think it would be real helpful, as much as
I am uneasy about this suggestion. If we
are really going to get into these horror
stories that we've got to deal with, let's
get the horror stories on the table. Let's
see what we're talking about here and what
the real concerns are and I don't know, even
from what we said what they are, and that.
was the problem I was having in drafting

. »
because it was too hypothetical, it was too
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MR, WALLACE:

MS,. BERNSTEIN:

MR,

WALLACE:

abstract and I wanted to draft something

. specific and clear.

There will have to be some care in this
because I don't know. I think the Directors
have access to information that is not, and
ought not to be public about individual
problems and individual programs. I think
that we ought to get as concrete as we can
consistent wiﬁh the rights'of any'proéréﬁé
that may be involved.

I think we could have something like Mr.

 F1owers presented-régérding lobbying.

We will work on that and we will get
concrete problems that we are dealing with.
Now, this motion is before the Board and I

will read it. This is to add a Subsection

D, at the end of 1614.,1, "As of January 1,

1986 the term private attorney, as used in
this part means an attorney who is ‘not a
staff attorney as defined in‘Section 1600.1
of these Regulations. In circumstances
where the expenditure ¢f funds, with respect

to a 'private' attorney, cdbuld violate the

' LEGAL DEPOSITION SERVICE
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MR.

MR.

MR.

SMEGAL:

WALLACE:

DURANT:

provisions of the Ethics in Government Act,
18U8C-Section 207, if the Corporation were a
federal agency, such funds may not be
counted as part of the expenditures required
by Subsection A of this Section." That is
the motion, it has been moved and seconded,
taken off the table. Is the Committee
prepared to vote,

That would be Subsection D.

All in favor say, Aye. Opposed? The motion
is adopted. Before the chair asks for a
motion to recommend 1614 to the Board, as
amended today, Mr., Durant has a further
comment.

I had a conversation with Meg Connally of
the Boston Volunteer Léwyers Project wheh

this came up. She raised some thoughtfuli
concerns regarding that definition and |
that's why, among other reasons, I requested
that we do it in the manner so that we would
get comments and I would as Ms. Connelly if
you would prepare some of your comments sé

that we can Be aware of those before really
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MS,

MR.

MS.
MR.
MR.

MR,

CONNELLY:

WALLACE:

BERNSTEIN:
WALLACE:
SMEGAL :

WALLACE:

taking a final decision prior to January lst.
I'd be happy to.

The chair will entertain a motion tc
recommend Part 1614 as amended today to the
Board for adoption. Is there such a motion.

I make that motion.

Is there a second.

I éecond it.

Is there any further debate? All in favor
say, aye. Opposed? Hearing no dissent it
is adopted. At this point, what the chair
would like to do} having promised to give
Mr. Mendez his Committeé ten minutes ago, is
to recess this Committee meeting until 9:00
tomorrow ‘morning. Mr, 'Mendez has asked us
not to do anything on questioned costs until
we have heard what he has to say about the
Audit Book. At 9:00 tomorrow morning we can
come back and decide if there is something
we want to do, do we want to have a meeting
on the 25th,.do we want to forget all about
it. I think’ we ought to take some time

tomorrow morning and decide what course, if

LEGAL DEPOSITION SERVICE
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any we want to take on questioned costs in
light of what, happens here in the next few
rinutes this afternoon. I am sure Mr.
Mendez would join me in inviting all membefs
of my Committee who are not part of his
Committee to stay here for the audit
discussion, because it will be most relevant
to what we have to determine with regard to
questioned costs. At this point, if there
is no dissent, the chair will declare this
Committee meeting in recess until 9:00
tomorrow morning. So¢ done. Thank you all.

The New Hampshire Legal Assistance, is it
New Hampshire Legal Assistance, Tom, that's
been giving us the technical help on this?
Tom is about to drive off to Concord to the
Office of New Hampshire Legal Assistance, to
use their equipment to type up what we just
voted on so a clean copy will be hefore us
tomorrow for the whole Board to see. They
have been most c¢ooperative in the technical
prablems we've got with putting this

. L4 - .
together and I know Mr. Bovard wants to

y
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thank them and I want to thank them and I am
sure the whole Board thanks them for their
assistance in getting wus through this

process today. I appreciate it, Thank you

very much.
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MR. WALLACE:

This 1s a committee meeting of the Operations
and Regulations Committee of the Board

of Directors of the Legal Services Corporation,

recessed vesterday afternoon and being
reconvened this morning. The thing we
have on our agenda at this point, is
the guestion of cost regulations. It

should be no  surprise to  anybody who |
sat through fhe last Committee meeting,
this has to do with provisions applicable
to audits and accountings of each of
our recipients. It is not the Chairman's
intention to try to wvote on this today,
given  the fact that = we've just  asked
for another two weeks of meetings and

consultations with regafd to the wholeE
audit  book. What it is my intentionj
to do is to convene my Committee in Washington
in two weeks and to work on this and

to work on this regulation and to adopt
it...not to adopt it, but to make a recom-
mendation to the Board at that tine.

. | 4
The Board would be in a " position to act
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in California, in November, as a result

of what we do_ on the 25th in‘ Washington.
I want to highlight what I think are
the primary issues involved in current
staff draft in the Board book, points
of some  contention. The  first -~ point
of some contention, it seems to me, it
the extent to which we caﬁ or shoulc
question the <costs of non-LSC, non-public
funds, under 1010(c) of the Act.  The
staff draft presently  applies to LS5(
funds and non-pubiic funds. We neec
to determine the extent to which it is
appropriate fof us to gquestion the expenditure:
of non-public funds. There 1is a provisior
in the Act sayihg thaﬁ these funds cannot
be used for any purposes forbidden o)
this Act, if they were LSC funds. We

need to understand and - determine the
extent of our authority and the exteni
of our responsibility wunder that provision
We need to decide at what point we wouls

. | 4 o -
like to cut off the approval process
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because we require certain purchases,
certain leases'h of a certain magnitude
to get prior approval. The current regulations,
I think, are Five Thousand Dollars, the
amount we suggested when we printed it
in the Federal Regisgster as Five Thousand
bollars. The current staff draft would
be Ten Thousand Dollars. That may | or
may not be appropriate and. that's 6ne
of the things we want to talk about.
Another item of some controversy 1is going
to be the extent to which this Board
wishes to permit our funds to be used
to retain outside counsel to represent
recipients in situations ~that are adverse
to ﬁs, whether they're law suits, whether:
they're negotiations, whatever they are,
to what extent do we wish to permit our
funds to be used. We have general restrictions
on hiring of consultants. We do not
give organizations a blank check to  hire
any consultant they want. At a certain

' el

magnitude, that has to be approved by
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us. ‘When  those  consultants afre  being

used to sSue us

4
.

or in a position adverse

~ to us, there 1s an obvious ethical difficulty

with us passing prior approval on the
lawyers that are going to sue  us. Is
the alternative Jjust to give a program
a blank <check to hire anybody they want,
at any magnitude? Is it to give them
no check at all, to hire nobody to sue
us at any magnitude? The current staff
draft  takes the bottom approach, which
is: No funds shall be used by a recipient
to hife counsel in a matfer adverse to
us. That may be where we wind up. It
may wind up somewherel' in the middle.
But that is a major 1issue that we will
ha&e to resolve in Washington. I would
say the next major concern is the guestion
of  time 1limits, especially in the approval
process. We have received = many comments
from the field, suggesting that our approval
process takes too long. That may  or

. [ 4
may not be the case. I do believe that
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in any approval process, there ought
to be time ;}mits and there ought to
be time 1limits that our corporation staff
can live with. I am asking our corporation
staff to tell wus what time limits they
can 1live with and it would be my intention
to put those time limits in the regulation
and to 1live with them. There 1is a £final
concern as to whether or not we'fe 'going
at this backwards and this 1is a 'concern
that's been raised by Mr. Williams and
if you 1look at the draft of Chapter Four,
in the audit book, you lock at this,
you can sée the extent to which the apprecach
differs. The audit book takes the approach
that nothing is permitted until it is
proven to be eligible for all the following
reasons: This appreoach 1is that something
is permitted  until it = 1is questioned and

then it's illegal unless you <can carry

the burden of proof, unless the recipient

can carry the burden of ©proof on the
. L J
same substantive issues. Mr. Williams
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and I discussed that at the Committee
meeting  yesterday, as to whether there
was a practical . difference between those
tﬁo approaches. I do not know yet whether
there is a practical difference between
those two approaches, but I am asking
the staff, between now and the 25th,
to tell me iﬁ there is, because if we
need to reverse the polarifﬁ -an "this
régulation and to - say éverything's illegal
until proven legal,'_ than IT'11 ‘dol that
and I'll be happy .to 'do it on thef 25th,
put I would Llike t§ see a proposed draft
out of my staff -a week in advance of

that and I would like people who  have

made comments . on this matter, to have

access to that draft a few days before
the  hearing SO we can talk about it.
If there's going to be a draft from the
staff, that reverses polarity on this,
let's get it in the next week. I want

to see it and I want people who  have
L 4 .

-

displayed an interest in this -~ matter,
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MR.

BOVARD:

toe have an opportunity to see it, =Ye]

we can wind it _up on the 25th. If there's

not going to be such a draft, fine.
I'm happy to work with the one 1I've got,
two weeks from now when we get to Washington.

That summarizes what I think  are the

major issues  here. I'1l first ask our
Assistant General Counsel, Mr. Bovard,
if I've overlooked anything of major

importance that he wants to call to the
Committee's attention, at this time.

I'd 4just like to point out that you have
copies of my summary of the comments
on the earlier draft in the federal register
and that, although Mike highlighted a
number of points of contention, in the
staff draft - that is  here, we've worked
out, we attempt to respond to the general
tenor of those ‘commenfs. In particular,
we've added, on page 3 of the draft,
page 25 of the Board book, language pertaining

to the purchase of library volumes and
. L -

~

that sort of thing which was not clear‘
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before and that came up frequently ir
the commentéhh perhaps the most major
complaint was the failure of the Corporatior
to approve things in a timely fashion.
We've added the approval of the proposed
expenditure section which was  not ir
the previous draft. We have, on page
seven, listed a number of factors that
the Corporation will use in '=detefmining
what, once something i has been determinec
to. be ineligible, what kind of resclutior
to make of that situation, to provide
guidelines both for the Corporation anc
for people who may be attempting to point
out why they shouldn't have to cougt
up the full amount. We have added some
more provision, with respect to the appea.
process. If you'll notice, on page ten
we talk about, 'The appeal shall be basec
on a written record, submitted by the
appropriate LSC official.' Those ar

some of the changes we've made in respons
. ' -

" to comments. I think that's ail I wanted to say
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MR,

MR.

WALLACE:

HOUSEMAN:

-Cne has to do with LSC discretion. In:

All right, Mr.  Houseman, I'm going to
ask you the . . same qguestion, I asked ri
Bovard. I don't want any of us to argu;
our positions today.  We'll do it iJ

]

two weeks but I want the public and the
Committee to have an idea of what the
problems are and if we've neglected toi
state some areas that you think are important
for concern, please tell us whare you
think we ought to be focussing.

Yes. I think there are three. I don't
think they rise to quite the same level:

of the ones we've discussed earlier,

a number of places in the draft, you;
used the term 'shall' instead of ‘may "',

and you have limited, in other ways,%
the discretion of staff to act, whiché
I don't think you mean to do. And IE
think we ought...I think some  of it's
very technical but some of it goes to

criterion standards that apply. The

-

second . issue is whether the standards
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that currently are found in the staff dréft,
or at least sgme of the standards that are
currently found in - the staff draft at
1630.7(b), that is the resolstion, whether
-there'éhduid be some of those that in fact
should be-applicable to the decision process
at'1630.6., I'm not sure all of them would
be, but I think some of them may be and
that's an issue. Thizrd, there is a quesﬁién
‘of derivative income that is in the staff
draft. For example, under 1630.7(a), and I
think thé;é'méy.bé épﬁe problems‘wigh that
and we ought té take é%iook at that./ Those
are the three. There ;re some other minor
issues but those are the three issues that I
see. The only other thing is, there's a
number of little things but in terms of big
issues, the only other thing that I note is
I am not clear how consultant contracts for
client related activities ought afe to be
treated. They may not be covered at all by

this, either whether they are attorneys that

R e -
~we hire throught a Jjudicare program or a

contract or whether they are an ;expért

witness that is hired for.a case.
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MR,

WALLACE:

'Let me tell you what I think is the case and

what I think I intend, subject to what I
hear owver the* next two weeks. I think all
consultant contracts, even c¢lient consultant

contracts, are covered., They're approved

like anything else, if they're not covered I

thought they were and I intended them to
be. My intent can change based on what's

told to me and the Committee intent may

change. Given  some--I think back to the

testimony we had a month ago in North

Carolina. I'm sure that everything anybody

in North Carolina ever did for a client was :

|
i

perfectly legitimate but they could have one

client and decide they want to go out andl

gspend $100,000.00 to hire Tommy Boggs to
ldbby for them. It may be perfectly
legitimate, it may be client related, but

I'd still want to know if somebody wanted to

spend $100,000.00 on a client related

éxpense. I don't think c¢lients get blank

checks. My clients don't get all of the

expert witnesges they'd like to have. They
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MR. . HOUSEMAN:

they'd like to have, they can't afford them
and we may need to. pass judgement on that
too. If it:s‘ not covered, my initial
intent would be to cover it.

There's one other thing that I'm not sure

_anybody; and this may Jjust be a technical

problem and ‘it may be a very substantive
problem, in the staff draft on page 31 of
the Board book, at the bottom, or .nmine at
the top. In 1630;7(c), it talks about the
implementatibn 6f organizational or
personnél changes that as I read this, the

Corporation could require. We  have

- proposed some language which would leave the

ultimate decision making to the local board
but still keep the Corporation, still give
the Corporation some powers here, In terms
of organizational or personnel changes at
the local 1level, we're talking about now.
I think.that may be aﬁ issue. The final
thing that I would say in terms of this
overview is that I gave yesterday, éll the

Board memberss a very quick memorandum that
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MR. WALLACE:

MR.

SINGSEN:

I prepared late Tuesday night on private
funds, I will review that memo. If I have
left something out or it is inaccurate, I
will get a new one to you and I gave you a
copy of the comments that we submitted, not

what's in the Board book, I gave you the

other side of it, which, because of the

Board book publication, we didn't get over

in time to get.in the Board bock. I think
you should review some of our comments and
this memo and 1if there 1is any other
information that you want around some of
these issues that I can provide, let me
know and I'll do the best I can to provide
them.

Mr. Singsen.

Yes, just a wvery technical thing. In the
draft audit guide, 1in Provision 2-1.9(2),
you don't even need to look at it, this is
really just calling it to staff's attention
because 1 think they need to advise you.
There is a new approval area having to do

with over rfuns on «cost reimbursible
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MR. WALLACE:

MRS, BERNSTEIN:

227,

contracts. - Where the audit guide says
there has to be an approval provided by the
Corporation before you-cah spend money and
it will be a disallowed cost if you don't
get approval. It may be, if they want to
go éhead with that approach, that it belongs
in this regulation.

Okay, I think. I see staff taking,notesron"
that and if you need to add that in there
okay. | |

Since we're throwing things out that we may'x

be arguing when we get to the substance on

this, let me just say in a general sense,

without getting into a lot of details, that
it would be my approach that we should
conform more closely to the other grant-
making processes in other federal budgeting

funding entities, agencies or federally

" funded corporations. We should take the

approach that documentation is required
before anything is considered _to be
eligible. I'm just throwing those out as

general principles that I intend to or tend
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MR, WALLACE:

MS. FRANCIS:

to be concerned with.
And I'll certainly be delighted to see that .
when I see what it is that other federal
grant-making entities do.. I haven't seen

it, I don't know it, but I'm looking

- forward to being educated on it in the next

two weeks. When we were in Salt Lake on
this process, I think it was primarily Mr.
Valois and Mr; Mendez that had requested
our staff put together a report on
essentially the volume and the size of
questioned costs and sort of give us an
idea of what sort of problems we're facing
here, so we have an educated idea of where
to put the cutoff line. Gail Francis is ’
here, I think that I've got“é copy of the
report, I hope most everybody else does.
If you, would be so kind as to summarize for
us what it is that you found out as a
result of the request put forward in Salt
Lake, I'd appreciate it.

Certainly. Good morning, ladies and

gentlemen. I am Gail Francis, Manager of

LEGAL DEFPOSITION SERVICE
SHEILA SANTAS CASSAVAUGH
4 HAMPTON STREET
CONCORD, NEW HAMPSHIRE 03301
(603) 224-2460




T
N

- T TN B - Y T B

ot = i p— Pt
i-N w no i =]

[a—y
wn

16

17

18
19
20
21
22
23

24

the OFS Grants and Budget Unit. One of the

several duties of my office is

‘responsibility for the resolution of the

questioned costs matters. As Mr, Wallace
mentizoned, a member of my staff, Patric_k
Nalley, appeared before this Committee at
the August meeting in Salt Lake when the

proposed questioned costs regulation was

originally introduced. My purpose today is

to report back to ‘the Committee on

outstanding issues raised at that meeting

“and to respond to other ‘questions you may

have about the questioned costs procedure.

As the September 6 minutes, or from the

September 6 Board book that is where the .
August Board Minutes are contained, Mr,
Mendez and Wallace were concerned whether

the ceiling of LSC's approval requirement

-for personal property, should be 1lifted

from $5,000.00 to $10,000.00 and if the

large number of ¢questioned costs were

clustered in that bracket; "Please note
. - .

-

that the ceiling is consistent = and
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originates with the limits established in

the current ang draft audit guide. The

results of our research are contained in
the October 8 memorandum that should have
been provided to members of the Board
yesterday. When Patrick spoke to you in
August, we ﬁere relying on the gquestioned
costs 1list circulated bi-monthly and we
were gsing the June 30 sgstatistics, the
August 30 statistics didn't change very
ﬁuéh so we refer back to those in terms of
this discussion. Following page 4 of the
memorandum is Exhibit 1. Here you see
there were, I believe, 94 incidents that
were questioned cost lists on that June 30
list, Eleven of those items related to
purchase of personal property and that 5 of
the 11 items are between the five and ten
thousand bracket; the other 6 are over
$14,800. The average cost was around
$§27,000 and the median was $14,868. The
median defined as. the middle incident in an

ordered 1list of occurences. The Exhibit
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also shows the breakdown of the 15

-gonsulting contracts that were 1listed on

the June 30 1list because théy lacked
approval. Not reflected on the Exhibit are

five real property purchases which were

also lacking in LSC approval. To expand on

our analysis, we ©polled four regional
offices to obtain information about the
number and type of approval requests
received during the piecéding 12 months.
This data is reflected in Exhibits 2A, B
and C. The C iteﬁs are consultant contracts
and average around $7,400.00. The items
noted at the bottom, :where there 1is no
dollar, is because there was- no ceiling .
place, there was probably a time period as
opposed to a dollar ceiling. We had somé-
-I, are the leases and the P items on B and
C are the purchases, they average around
$21,000.00, the median being $12,000.00.
We noted that raising the dollar limit to
the proposed $10,000.00 amount would result

- -
in a cut of about one third of the number
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of transactions that the Corporation would
have to process. While this would reduce
the paperwork burden for both the programs
and the Corporation staff, that there is a
reciprocal trade-off 1in terms of LSC's
oversight of these type of issues. I did
an addttional--I had also raised--It's not
reflected in the memo, but estimate that if
it was raised to §10,000,00 it's around
thirty-five percent fewer transactions. If
we were to raise it to $15,000.00 we'd cut
it ébout half, if we were to raise it to as
much as $20,000.00, there would Be seventy-
percent fewer types of transactions like
this that the Corporation would be subject
to approval requirement. It's been raised
by Mr. Houseman earlier and throughout the
discussion on the questioned costs.process,
the approval deadlines. This has been a
larger problem, really, then the dollar
ceiling. It is the <capacity of the
Corporation to process these requests. I

. L4 -
think that the time 1limits, which are
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MR. WALLACE:

specified in the current staff draft are

.deadlines that we can live with and operate

~under. The last Exhibit is, in fact the

AY
category of questioned costs where there

are more incidents which are unreasonable
and unnecessary costs. There are 32 items
here, the average cost is around $2,500.00;
the median $665.00 and the most current
peﬁalties. There are other things here
where lack of documéntaﬁiﬁn, just a little
bit of e&erything is thrown in here.
Lastlf,_itAwasrmy uhdér%tanding that Ehere
was some, or theferwe:é %uestions faiséd at
the August meeting ”aboué the categorj of
questioned costs 1abe11ed.as_'other'. That
was a single incident which involved a
subgrantee that had not reported it's
expenditures. It is my understanding that
the primary recipient program is taking
legal action in that case. That's the end
of my report, are there any questions.

I thank you, I think the report is clear

-

. -
and I think it gives us the kind of
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MR.

MS.

MR.

MR.

MS.

MS.

BOVARD:

FRANCIS:

BOVARD:

WALLACE:

FRANCIS:

BERNSTEIN:

information that we were looking for. Any
members of the gommittee have any dquestions
of this witness. Mr. Bovard.

Am I wrong in my understanding that the
unreasonable and unnecessary accounts for
the greater proportion of the questioned
COStSse.

In terms of individual incidents, ves.

In terms of individual incidents. That
just sort of--In terms of transactions,
that's the bulk apparently, according to my
understanding and I think that was one
point that should be raised

Not necessarily dollar volume but total
number of transactions ‘which is mostly
unreasonable and unnecessary.

Yes, gir.

Just while you're here Gail; I think it's
important for the rest of the Committee éﬁd
anybody that 'is still with us, to
understand a little bit of the structure in
the Corporation in terms of how this

proposed reg impacts on the Corporation in
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 terms of its functions. As I understand

it, and you correct me if I'm wrong, the
approval process would go through Field
Services but any of the compliance éspects
of it go back through monitoring of Audit
and Compliance. We are in a situation of

you saying that your office can live with

it but if your office is unable to, if your

office screws up, I'm not meaning to imply
that.you-would, but if your office screws
ué, we've got another aspect of the
Corporation thqt is detrimentally
affected. I would just ask, and I don't
see Fred in the room, but I would just as

that at our next meetipg, we try to get

' some sort of an assessment as to whether or

not, as an overall Corporation, if there is
a feeling that we can truly 1live with it.
Of, whether the track record is such that
we are going to be tying the hands of one
division by the actions of another
division. It's always frustrating to not

. ”» ’
be able to do your job because someone else
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MR.

WALLACE:

is failing to do their job. Do you see
what I'm sayirtg. I think that structurally
it is important for us to recognize that
we're dealing not with one division of the
Corporation here. |

Let me say this, and I see Mr. Williams
coming in and I'll ask him to come forward
and answer the question that he didn't hear
Mrs. Bernstein ask. I will say what my
thoughts are on it. T think it is
important to have somé kind of time limit
that everybody understands. I don't much
care what. that time limit is, it would be
nice if it was as sho.rt as possible, but T
think folks in the field who waﬁt to get
things approved and waﬁt to live with the
process, will be able to factor in to their
decision making time frame, how - long
we'regoing to take to do it. It doesn't
necessarily matter how long it is, as long
as they know how long it is. Whether it's
30 days or 60 days or 90 days, they are !

‘just going to have to plan that much, the
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MS.

BERNSTEIN:

field will have to plan that much farther
in advance in order to deal with us. I
don't want to give us time limits we can't
live with, I do want to give us time limits
that we can live with and that the field
can count on being complied with. Mrs.
Bernstein, if you .would restate your
question,

I'm not sure it's entirely fair to Fred to
put him on the spot since he's now going to
answer a question that was proceeded by 15
minutes of discussion that he missed.
Gail, in the course of her report, said
that she felt that the time limits were, in
the staff draft, something that they could
live with ‘in terms of the approval. I
asked for a clarification struﬁurally fron
the standpoint that one division of the
Corporation is in chérge of giving these
approvals and another division. of the

Corporation has to live with their success

or failure and I said that I thought it was
. -

important for us to get some feedback fron
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MR. WILLIAMS:

MS. FRANCIS:

the division that deals with the monitoring
audit and compliance aspects of this in
order to know whether or not you feel that
these are realistic time limits and whether
or not this is the approach that we should
be taking in terms of 1looking at the
Corporation in trying to handle this. Not
only for the recipients benefit but for
management, practical management as well.

I would say that in my short time here, I
have seen serious management problems
associated. with this area Of‘ the
Corporation's buéiﬁess.. Simply frqm the
PAG comments on the fegulations on the
Audit Guide, it is clear that at least one
regional office had extraordinary problems
in terms of dealing with these things. I'm
not sure of the exact delegations of
authority under the present reorganization
for making these approvals. I'm not Sure
where they are.

My understanding is that it would fall in

. L -
Mr. Williams area, in that while it was a
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MR. WALLACE:

MS. FRANCIS:

MR. WILLIAMS:

Field Services responsibility, that under
the new reorganization, it becomes a
Monitoring Office responsibility.

Your office has been doing these things in
the past.

No, sir. They were done by the regional
offices.

Therefore, until we have addressed the

management problems associated with being

sure there 1is adequate ' staff properly

trained to deal with these things, it is
difficult to assess what.exact time frames
are appropriate, My instinct, looking at
those, the 1last version of this proposed
the time frames looked reasonable to me at
this time. However, I'm not sure, I have
not had time to carefully assess them, I
would like to make one general comment,
however., I don't believe that management
problems are  appropriately dealt with
through the regulation rule-making
process. I think it's a general principle

. L 4
that things that can 'be done by a
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MR.

WALLACE:

regulation, you should not ask congress to
do my statute.. Things that can be done by
management _shoulé not be done by
regulations. The CFR and the Federal
Register should not be cluttered with
general directions to staff as to how to
conduct businesg in the overall--I suspect
it would not be difficult to find in Davis!
Treatises on Administrative Law and
Administrative Conference, the United
States reportg, that this is not the sort
of thing that should ordinarily be dealt
with  through the rule-making process,
rather through the ordinary giving
directions to staff as to what the

management would like the staff to

.accomplish.

I will say, and you and I, I think, are
going to find we have a conflict of
perspective on this. What may work in
managing, what may be an efficient Way of
managlng bu31ness is not a way to manage a

government and since Sghesrﬁx__Eintlx is
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one of my favorite cases of all time, I
think everything should be  done by
statﬁte. If not by statute, by
regulation. That's what politics‘is about
even though people- keep telling me wefre
non-political. I think people ought to be
able to pick up the CFR's and see what the
rules are that we are playing by and they
ought to be able to live with then.
Evérybody needs to know when they are
dealing with the government, what the rule

is. My frustration in dealing with the

~government is that you usually don't and

the part of the government that's working
for us, in my perspective, is going to have
some rules and is going to live with them
and I'll make those rules as 1loose and
lenient as may days as we need to live with
properly. My own intention is, you're
going to have rules and people can pick
them up and see what they are. That's the
way I approach this job and that will-be my

. Ld -
intention in working - with these
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1 regulations, If the staﬁf seriously thinks
2 - JLhat these time limits are too short, tell
3 me and I'll try to give you some more time
4 within-reaéon.‘ I think things ought to be
5 in rules where people can read them.
6 MR. HOUSEMAN: Mike, there's one other issue that I left
7 out.
8 MR. WALLACE: I'm sorry, go ahead and say what it is.
9 |l MR. HOUSEMAN: If this is done.
10 | MR. waLLacE: . I think it is. Mr. Williams, if you've got
11 a response to make or any further on that
) ’12 but over the next two weeks that's what
i-j 13 we're going io be locking for because this
14 Committee is going to meet on the 25th and
15 I think it would be my intention to set
16 some time 1limits at that time. That's
17 something that I think the staff has got to
18 give me a position on what it can live with
19 over the next two weeks. Anything further
20 on this issue? Mr. Houseman, I'll let you
21 state your final éoint and then I'm going
22 to give Mr. Durant his Board.
23 MR, HOUSEMAN: Another issue, which I don't think was
24
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MR. WALLACE:

MR, HOUSEMAN:

'MR. WALLACE:

Meeting adjourned

flagged as much in our comments as it

- should have been, is how far back in time

you can go on the gquestioned costs. Some
of these. are back to '80 and '81 and I
think we ought to just talk about that.
I'm not sure we need a hard and fast rule.
I've got a GAO report here that goes back
to '80 and '81 and I may want to go back
that far. |

I know, I'm just_sayihglthat's an issue.

I understand thdt's an‘issue. With that,

-_if there is nb';fu:thér- business from the

Committee;i -this'.‘Committee will stand
adjbdrned until the 25th in Washington and

Mr. Durant can have his Board.
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